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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW. 


1. Whether the District of Columbia Court of 
Appeals erred in dismissing without consideration a 
meritorious appeal because of counsel's failure to effect 
strict compliance with a procedural rule. 

2. Where a transcript is necessary for adequate 
appellate review, it is available to any appellant who 
can pay for it, and to any poor person who has been sued 
in the United States District Court here. The second 
issue presented for review is whether Congress has so 
legislated that one who cannot have a meaningful appellate 
hearing without a transcript must do without the transcript 
if he is too poor to afford one and he has been sued in 
the District of Columbia Court of General Sessions, rather 
than the United States District Court. 

3. The third issue presented is whetner, 
if Congress had so discriminated against a group of 
douwly mecessitous litigants, that classification 


would be constitutional. 


This case was before this Court previously, on 


a preliminary matter (stay pending appeal), as No. 21,578. 


STATEMENT OF THE CASE 
| 


This began as a landlord-tenant suit instituted 


| 
by Nathan Habib to recover possession of a house he had 


rented to the appellant, Olen Lee. During more than a year 
of litigation, Mr. Lee has been attempting to secure relief 

| 
from the default judgment that was entered against him in 
that suit. The issue on this appeal is whether Mr. Lee shall 
have a meaningful appeal from the trial court's refusal to 


vacate the default judgment. 
The case has a somewhat complicated history, which 


we outline below. 


On July 10, 1967, Mr. Habib filed a landlord-tenant 
suit seeking possession of 428 Eleventh ee S. E., a house 


that he had rented to Olen Lee and his family some months before; 
1/ 
| 
he secured a judgment of possession by default (R. 28). 


1; "R." references are to the record on apea? in this Court. 
Although the return date of the original complaint was July 24, 
1967, the docket entries, at R. 28, show that the default jude- 
ment was entered on September 27, 1968. The record suggests 
no explanation for the delay. 


No attempt was made to execute the judgment until 
late in September, 1967. Threatened then with eviction, Mr. 


Lee secured counsel and filed a motion for relief from the 


default judgment together with a verified answer to the 


original complaint and affidavits of himself and his wife 
2/ 
in support of the motion (R. 28). 


In his affidavit in support of the motion for 
relief, Mr. Lee averred that the only reason he had not 
appeared in court to defend the original complaint was that 
Mr. Habib had told him that he need not appear (App. 13): 


On or about Friday, July 21 -- three days 
before I was to appear in Court -- I paid 
Mr. Habib part of the money for which he 
was suing. At that time, he told me that 
I would not have to appear in Court on the 
24th. I therefore did not appear in Court 
on the 24th because Mr. Habib had told me 
that that was all right. 


2/ The record in this Court does not include any of the 
record in the trial court, or the preliminary record in 

the District of Columbia Court of Appeals, although these 
were designated as part of the record on appeal to the 
District of Columbia Court of Appeals. For the convenience 
of the Court, we have reproduced in the Appendix to this 
brief certain parts of the trial court record -- the Answer, 
Affidavits, and Motion for Relief from Default Judgment that 
Mr. Lee submitted, and the Affidavit that Mr. Habib submitted 
in opposition to the motion for relief. The Docket Entries 
(R. 28-30) evidence the existence of these and other papers. 


In his motion for relief, Mr. Lee urged that he had made an 
adequate showing of "excusable neglect" (App. 6 ): 


To be sure, plaintiff landlord has submitted 
an affidavit denying that he told defendant 

not to appear in Court, but he fails even to 
suggest any other possible reason why defendant 
would have failed to appear in Court. Im any 
event, even if the contradictory statements 
were to be given equal weight, and even if the 
Court were to ignore the fact that there is no 
other reasonable explanation for defendant's 
failure to appear in Court -- still, the default 
judgment should be set aside, for what is at 
issue here is not whether defendant should win 
or lose the case, but simply whether he should 
have an opportunity to be heard. | 


In addition to making the showing of "excusable 
neglect" to satisfy Rule 60(b), Mr. Lee undertook to satisfy 
the more stringent requirement of Rule 55(¢), that he allege 
a defense which, if proved, would suffice to defeat the claim. 
His verified answer (App.12) showed menieontoes defenses to 


the complaint for possession: 


3/ Although Rule 55(e) does not in terms ics to landlord- 
tenant court, Chief Judge Greene has said that it "constitutes 
a reliable guide to the exercise of this Court's determination 
[discretion?]" in such cases. Habib v. Edwards, LT 75895-65 
(Memo Op.); see 366 F.2d 628,125 U.S.App. D.C. 49_, and 397 F. 2d 


687, __U-S-App.D.C- __. | 


FIRST DEFENSE 
1. Appearing specially, defendant denies that 
he has been lawfully and validly served with a summons 
and complaint in this matter. 
SECOND DEFENSE 


"2. Defendant denies that he is indebted to plain- 


tiff for the whole or any part of the rental which plaintiff 


alleges to be due and owing because: 

(a) The rental agreement between the parties 
was in violation of the housing laws of the District of 
Columbia; and 

(b) Plaintiff has breached his express 
covenant to make repairs to the real property and to bring 
same into conformity with the housing laws of the District 
of Columbia and to make same habitable. 

THIRD DEFENSE 
"3. Defendant repeats the allegations of paragraph 
2 and states that by reason thereof plaintiff is indebted to 
defendant for an amount far in excess of any amount which 
plaintiff claims is owing to him from defendant, and defendant 


raises this defense in the nature of recoupment or set-off. 


An extensive hearing on the motion for relief 
was held before Judge Malloy, who heard testimony from 


Mr. and Mrs.Lee, and from Mr. Habib, addressed primarily 
| 
to the question whether Mr. Habib had in fact told Mr. 


Lee not to go to Court on July 24th. At the conclusion of 
| 
| 

the hearing, Judge Malloy denied the motion for relief (R. 


28), explaining that he believed Mr. Habib's denial that he 
| 
had told Mr. Lee that he need not go to Court. 


| 
Mr. Lee then sought review in the District of 
Columbia Court of Appeals. That Court allowed him to appeal 


in forma pauperis and granted his motion for a stay pending 
4 
appeal, but refused his request for a free transcript of the 
S/ | 
proceedings in the trial court (R. 33). At that point, Mr. 
| 
| 
| 
4/ Following this Court's disposition in Edwards v. Habib, 
366 F.2d 628, the District of Columbia Court of Appeals did 
not require Mr. Lee to post a supersedeas bond; it conditioned 
the stay only upon his paying future rent, as it came due, to 
the landlord (Order of Oct. 17, 1967). Subsequent Ly, Mr. Lee 
was late in making one of these payments, | and the District of 
Columbia Court of Appeals vacated the stay, and then denied a 
second motion for a stay (R. 18). When this Court denied Mr. 
Lee's motion for a stay pending appeal from the order vacating 
the stay, the Lees were evicted. 


5/ The trial court also had denied a request for a free 
transcript (R. 28). 


Lee asked this Court to review the decision of the District 
of Columbia Court of Appeals. While that petition was pend- 


ing, the District of Columbia Court of Appeals disposed of 


the case completely: it granted Mr. Habib's motion to dismiss 


the appeal without even considering it (R. 39). Mr. Lee 
filed a separate petition for allowance of an appeal from 
this order. 

On October 3, 1968, this Court entered an order 
allowing and consolidating the two appeals and remanding 
the record to the District of Columbia Court of Appeals 
for an explanation of the dismissal and the denial of the 
motion for transcript. 

On October 23, 1968, the District of Columbia Court 
of Appeals issued its explanatory statement: 

1. Respondent's motion to dismiss was 

granted for the reasons that petitioner 

failed to comply with Rule 27(f£) and 27(h) 

of this court, that petitioner failed to 

show good cause or to give an adequate 

explanation for his failure to comply with 

our Rules, and that petitioner has not once 

requested of this court an extension of 

time under Rule 27(q) in which to comply 


with the Rules despite respondent's repeated 
motions to dismiss on that ground. 


2. Petitioner’s motion for reporter' s 
transcript at no cost to him was denied 
for the reasons that this court is aware 
of no authority that entitles an appellant 
in this court in a civil action to a free 
transcript, and this court is aware of no 
authority it has to impose the cost of a 
free transcript for one party in a civil 
action on the other party, on the United 
States, on the District of Columbia, or on 
the individual reporter. 
ARGUMENT 


Introduction 


In Point I, we address the District of Columbia 
Court of Appeals' dismissal of this appeal, and demonstrate 
| 


that it was erroneous. We set out in detail the facts 


which constitute the infraction of which the Court complains, 


and show that the infraction is technical only, that neither 
the Court nor the other party was prejudiced by it, and 
that the question underlying the appeal is of substantial 


importance. In these circumstances, we urge this Court to 


order that Mr. Lee be given an opportunity to present the 
| 


merits of his appeal. 
Point II is concerned with the question of what 


sort of hearing Mr. Lee should have on appeal. We note that, 


in the circumstances Of this case, the hearing on appeal 
cannot be meaningful unless the Court has a transcript 

of the hearing in the trial court -- for the issue is 
whether, on the basis of the evidence adduced at that 
hearing, there was any warrant for the trial court's 
denial of Mr. Lee's motion for relief from the earlier 
default judgment. We indicate that if, as the District 

of Columbia Court of Appeals thought, Congress had pro- 
vided that such transcripts could be made available only 
to those litigants who could pay for them, this would uncon- 
stitutionally discriminate against those who, like Mr, Lee, 


are dependent upon a transcript for a fair and adequate 


hearing on appeal, but are- too poor to pay for the transcript. 


Finally, however, we show that the Court need not even reach 
the constitutional issues, for the applicable statutes do 
provide ample authority for furnishing a transcript to every 
litigant who needs one -- regardless of the length of his 
purse. 
I. THE DISTRICT OF COLUMBIA COURT OF 

APPEALS ERRED IN DISMISSING THIS . 

MERITORIOUS APPEAL BECAUSE OF THE 

HARMLESS FAILURE OF APPELLANT'S 


COUNSEL TO COMPLY STRICTLY WITH A 
PROCEDURAL RULE, 


-10- 


| 
The District of Columbia Court of Appeals 
| 


dismissed Mr. Lee's appeal because Mr. Lee's counsel 
failed to comply with one of that Court's procedural 
rules. In the Court's words: 


| 
1. Respondent's motion to dismiss was 
granted for the reasons that petitioner 
failed to comply with Rule 27(£) and 27(h) 
of this court, that petitioner failed to 
show good cause or to give an adequate 
explanation for his failure to comply with 
our Rules, and that petitioner has not 
once requested of this court an extension 
of time under Rule 27(q) in which to com- 
ply with the Rules despite respondent ' s 
repeated motions to dismiss on that ground. 


We show below that this dismissal was “a clear abuse 
of discretion in the circumstances of this case" (Winter 
| 


v. Crowley, 374 F. 2d 317, 319, U.S .App.D.C. ) for 
several reasons: (A) the infractions of the Rule are, 
at most, technical only; (B) neither the Court nor Mr. 


Habib was in any wise presngtces by the| infractions; and 
| 
(C) there was "strong ana undeniable merit to the appeal," 
6/ 

which presented a cuestion of great importance. 


$/ In Winter, this Court indicated that/ the standards 
that govern variations from procedural requirements in 
the District of Columbia Court of Appeals are like those 
for the federal courts of appeals. "Among the circum- 
stances which appellate courts generaliy consider in 
granting motions for late filing of briefs and other 
papers are 'good cause’ for the failure, the absence 
of previous requests for extensions, lack of prejudice 
to the opposing party and the merit of the appeal." 374 
F.2d at 319 n. 7. Consideration of each of these factors 
in this case indicates that dismissal was improper. 

| 


A. Mr. Lee Did Effect Substantial 
Compliance With Rule 27. 


The matters about which the District of 
Columbia Court of Appeals complains are two: the filing 
of the Designation of Record and Statement of Errors and 
the failure to file a transcript. The facts with regard 
to these are set out in some detail below: 

1. Pursuant to Rule 27(£), the Designation 
of Record and Statement of Errors were due to be filed on 
October 12, 1967. They were in fact filed one week late, 
on October 19, 1967 (R. 28). 

Pursuant to Rule 27(h), the transcript was due 
to be filed on October 16, 1967. In fact, Mr. Lee has not 
yet filed the transcript. What he has done is to move 
promptly and diligently to secure a transcript: 

On October 26, 1967, he filed a motion for 

a free transcript with the trial court. A 

hearing was held on the motion on November 


20, 1967. 


On May 6, 1968, Judge Malloy denied the 
motion for a free transcript. 


On May 13, 1968, Mr. Lee filed a motion 
for a free transcript with the District of 
Columbia Court of Appeals. 


| 
On May 21, 1968, the District of 
Columbia Coune of Appeals denied 
the motion; on May 23, 1963, Mr. 
Lee petitioned this Court for allow- 
ance of appeal from that decision. 
That appeal now is before this Court. 
It was while Mr. Lee's request for 
review of the transcript question was 
before this Court that the District of 
Columbia Court of Appeals aeiaee his 
appeal. 


2. On three occasions, A Habib asked 
the District of Columbia Court of appa to dismiss Mr. 
Lee's appeal because of non-compliance with Rule 27. The 
first two motions -~ to Docket and Dismiss the Appeal and 
for Reconsideration of the Motion to Docket and Dismiss 
the Appeal -- were denied by the District of Columbia 
Court of Appeals on November 7, 1967 and December 13, 1967 
(R. 11, 17). The third motion to dismiss was granted on 
May 24, 1968. | 


Mr. Lee's counsel fully explained to the 


District of Columbia Court of Appeals the circumstances 
that occasioned the infractions of 27(£) and (h). With 
the Opposition to the Original Motion to Docket and 
Dismiss (R. 3), counsel filed an affidayit which said 


(R. 7): 


From the order denying our Motion for Relief 
from Judgment, which was entered on Wednesday, 
October 4, 1967, I noted an appeal on October 
6, 1967. On that same date, the judge hearing 
landlord-tenant cases [Judge Kronheim] in the 
Court of General Sessions continued until 
Wednesday, October 11, my motion for a Stay 
Pending Appeal and stayed execution of the 
judgment until October 11. On Sunday, October 
8, I left the District of Columbia and did not 
return until late in the evening Tuesday, 
October 10. 


When I returned to the District, I learned 

that during my absence a hearing had been 

held on the Motion for Stay, that the motion 
had been denied and that an application for 

Stay had been made to this Court. I was advised 
that a hearing on that applic ation would be held 
before this Court on Thursday, October 12. 


From Wednesday, October 11 through Monday, October 
16, I was engaged in preparing for the two hear- 
ings which were held before this Court on the 
application for a stay. Those hearings were held 
on Thursday, October 12 and again October 16. 


To the best of my recollection, my preoccupation 
with the application for stay of eviction was so 
great that I did not consult the rules of this 
Court with regard to taking other steps in per- 
fecting the appeal until after Monday, October 16, 
1967. This is the first case in which I have 
been involved in which an appeal has been taken 
to this Court; therefore, I had no knowledge of 
the time limitations until I did consult the 
rules of this Court. 


The Designation of Record and Statement of Errors 
were filed on October 19; and our Motion for 
Transcript was served on October 26, 1967. That 


= VA -< 


motion has been pending before Judge Malloy, 
the trial judge, since at least October 27, 
1967. The filing of this motion was delayed 
by my lack of familiarity with the procedures 
followed in ordering transcripts. Upon 
inquiry, we have been advised that Judge 
Malloy will not pass upon the Motion until 
appellee's motion for dismissal in this 

Court has been decided, since if this Motion 
were granted, the Motion for Transcript 
would become moot. | 


When the third motion to dismiss was filed, Mr. Lee responded 
only briefly to the repetition of the Rule 27 argument (R. 35): 


The trial judge did not act upon the 
Motion for Transcript until May 6, 1968. 
Promptly thereafter, on May 13, appellant 
filed a Motion for Transcript in this Court. 
That Motion was denied on May 21. Appellant 
will seek leave to appeal that) denial to 
the United States Court of Appeals. The 
fact that a transcript has not! been filed 
no more warrants dismissal now than it did 
on the two previous occasions:| appellant 
has been moving promptly and in good faith 
to secure a transcript. 


And in a footnote, Mr. Lee observed (R. 35): 


Appellee [Habib] also states that appellant 
did not file a Designation of Record or 
Statement of Errors Claimed. The appellee 
is mistaken. Both the Designation and 
Statement were filed on October 19, 1967. 


| 
The bulk of the opposition to this motion Mr. Lee devoted 


| 
to the mootness argument, believing that | the District of 


Columbia Court of Appeals had decisively rejected the 
7/ 


Rule 27 argument. 
3. Thus, these facts appear: that Mr. 

Lee's counsel fully explained to the District of Columbia 
Court of Appeals, on several occasions, why Rule 27 had 
not been complied with strictly; that the District of 
Columbia Court of Appeals evidenced an apparent satisfac- 
tion with these explanations, allowing the Designation 
and Statement to be filed (albeit one week late) and 
twice rejecting Mr. Habib’s motions for dismissal; that 
filing motions for extensions of time would have been vain 
formalities since the Designation and Statement had already 
been filed and the District of Columbia Court of Appeals 
well knew that the transcript could not be filed until 
this Court had passed upon Mr. Lee's right to a free transcript. 

If Mr. Lee had been unable to file the transcript 
because the court reporter had not yet transcribed it, cer- 


tainly the delay in filing would have been excused; in 


7/ In fact, in the Brief in Support of the Petition for 
Allowance of Appeal from the order of dismissal, Mr. Lee 
addressed himself exclusively to the mootness point. 


precisely the same way, we think, the delay occasioned 
by his poverty, which forced him to seek his transcript 
through a time-consuming appellate procedure, shouid 
excuse the delay. To be sure, technically Rule 27 
required that Mr. Lee file a motion for an extension 

of time, but Mr. Lee had been trying with all due dili- 
gence to secure the transcript, and the District of 
Columbia Court of Appeals well knew that he was making 
this endeavor and led him to believe that his good faith 
attempt to secure the transcript was being respected by 
the court. The failure to file a formal motion for an 
extension of time, where the substance of the matter was 
well known to the Court, certainly does not warrant 


dismissal. | 


B. The Infractions in No Wise Prejudiced 
Either the District of eae Court 
of Appeals or Mr. Habib. 


| 
At bottom, all that the District of Columbia 


Court of Appeals complains of is Mr. Lee's failure 


| 
formally to move for an extension of time within which 


to file the Designation and Statement and the Transcript -- 
| 


for it is clear that if such motions had been filed, 

they must have been granted. But even if the District 

of Columbia Court of Appeals’ complaint were of the only 
week Late filing of the Designation and Statement -- and 
the more tardy failure to file the transcript -- dismissal 
is not warranted because neither the Court nor Mr. Habib 
has been prejudiced even by these substantive delays. 

Even if the stay of execution still were in effect, Mr. 
Habib would have no complaint, for the stay was conditioned 
upon payment of each month's rent directly to him; but 
since the stay has been vacated, and the Lees long since 
have been evicted from the property, Mr. Habib is totally 


unaffected by the duration of this litigation. 


C. There is Strong and Undeniable 
Merit to This Appeal. 


In Winter v. Cowley, supra, this Court empha- 
sized the importance of the underlying issues in deter- 
mining whether a case should be dismissed on procedural 
grounds. The Court declared that "the future of three 


children should not be made to turn solely on a technical 


and comparatively minor court rule." 374 F.2d at 319; 


footnote omitted. What is at issue in this case is no 


less important: the right of a man and his wife 


and children to protect through the judicial process 
their right to remain in their home. | This Court 


is called upon not only to protect the Lee's property 
right -- which, slight though it may be, is of incal- 
culable importance to pe but algo, in a very real 
sense, to vindicate the judicial process itself. The 
Lees were forcibly evicted from their home by government 


officials; for more than a year, they have been attempt- 


ing, so far without success, to induce a court to allow 


them to defend, even post hoc, their right to remain 


8/ It is clear that Mr. Lee had a property interest 
in his leased home. See United States v. General 
Motors Corp., 323 U.S. 373, 378; United States v. 
Michaud Industrial Facilities, 322 Fi2d 698 (C.A. 5), 
certiorari denied, 337 U.S. 916. And it is equally 
clear that while life and liberty aré not at stake 
in ordinary civil litigation, “property is next in 
importance and the less a man has the more important 
it is to him and the more reprehensible to deprive him 
of it unjustly." H.R. Rep. No. 1079, 42nd Cong., 2d 
Sess. (1892) (House report recommending passage of 
the original federal in forma pauperis statute). 


in possession of their home. This is a case that 
S/ 


compels judicial consideration. 


Furthermore, there is “strong and undeni- 
* 10/ 
able merit" to the appeal. Mr. Lee was asking the 


District of Columbia Court of Appeals to review the 
trial court's denial of a motion for relief from a 
default judgment. It is well established that such 
motions are to be looked upon with favor: "Rules 55(c) 
and 60(b) should be given a liberal construction." 
Barber v. Turberville, 218 F.2d 34, 36, 94 U.S.App.D.C. 


335, 337. As this Court recently said in Thorpe v. 


9/ Compare the Report of the National Advisory [Kerner] 
Commission on Civil Disorders (1968), pp. 292-293 
(Bantam ed.): 


Among the most intense grievances underlying 
the riots of the summer 1967 were those which 
derived from conflicts between ghetto residents 
and private parties, principally the white 
landlord and merchant. Though the legal 
obstacles are considerable, resourceful and 
imaginative use of available legal processes 
could contribute significantly to the allevia- 
tion of tensions resulting from these and other 
conflicts. Moreover, through the adversary 
process which is at the heart of our judicial 
system, litigants are afforded meaningful oppor- 
tunity to influence events which affect them and 
their community. 
10/ In Winter, this Court noted that "the merit of the 
appeal may be of controlling importance', 374 F.2d at 
319 n. 9. 


Thorpe, 364 F.2d 692, 694, 124 U.S.App.D.C. 299 
(footnote omitted): 
the philosophy of modern federal 
procedure favors trials on the 


merits, and default judgments 


should generally be set aside where 


the moving party acts with reasonable 

promptness, alleges a meritorious 

defense to the action, and where the 

default has not been willful. 
Thus, in any case where, as here, a party seeks review 
of a trial court's refusal to entertain a motion under 
these Rules, there is a strong presimption of merit to 
that appeal. Here, Mr. Lee plainly dia move promptly 
(only a few days after he learned that the judgment 
was to be executed) and did have meritorious defenses 
(urging not only defenses based on Me. Habib's viola- 
tions of the housing laws but also those related to 
express covenants made by Mr. aa Certainly, too, 
the default could not be held to be willful, since it 


was occasioned by Mr. Lee's belief that Mr. Habib had 


told him that he need not appear in court. In this 


| 
11/ See Brown v. Southall Realty Co., 237 A.2d 834, 
pet. for etiewance’ of appeal denied July 16, 1968 
(C.A.D.C.), pet. for cert. filed October 14, 1968 
(0.T. 1968, No. 654). | 


case, indeed, the District of Columbia Court of 
Appeals has acknowledged that high probability 
of merit, for it granted Mr. Lee's motion for a 
Stay pending appeal, necessarily agreeing that 
there was a substantial likelihood that Mr. Lee 
would succeed on the merits of his appeal. See 


_Wirginia Petroleum Jobbers Assn. v. FPC, 259 F.2d 


921, 104 U.S.App.D.C. 106. 


* * * 
In sum, the District of Columbia Court 
| of Appeals has refused to allow Mr. Lee any hearing 
on his concededly meritorious appeal because of a 
harmless violation, by his counsel, of a "technical 
and comparatively minor court rule." We think this 
was an abuse of discretion. To paraphrase this 


Court's decision in an analogous case, National Bank 


of Washington v. District of Columbia, 226 F.2d 759, 


763, 96 U.S.App.D.C.399 : 


We think fairness requires this 
procedural question to be resolved 

in [Mr. Lee's] favor. Otherwise 

the result would be most inequitable. 
[Mr. Habib] may prevail on the merits. 
: 1 


[He] should be content with that 

possibility. 12/ 

In sum, in harmony with its own previous 
decisions and with those of other come this court 
should reverse the District of Columbia Court of Appeals' 
dismissal of Olen Lee's appeal and agree to allow him to 
appeal from the refusal of the Landlord-Tenant Court to 
vacate its default judgment against him. Any other 
outcome "would be a miscarriage of peenice which should 


13/ 
not be permitted to occur. This is the only possible 


| 
solution consistent with the mandate that "procedure 


exists primarily to implement substantive rights" and 


| 
I aaa 
12/ See also Phillips v. Employees Mutual Liability Co. 
of Wis., 239 F.2d 79, 80 n. 2, where the Court of Appeals 
for the Fifth Circuit held "that appellant's failure in 
these respects [late filing of the record and brief on 
appeal] with Rule 73(b) and this Circuit's Rule 24, 28 
U.S.C.A., are at most non-jurisdictional defects in the 
prosecution of his appeal, which we consider insufficient 
to warrant dismissal." | 


13/ Stumph v. Matthews, 195 F.2d 25, 28, 90 U.S. App. 
DeMCemlvue 


that "administrative efficiency" mist not be "bought 
14/ 
at the price of substantive justice." 


14/ James, Civil Trocedure §1.1, p. 2 and §2.13, p. 

97. Ci. Dieguardi . UWirming, 129 F.2d 774 (2d Cir.). 
See also Societe Internationale v. Rogers, 357 U.S. 197, 
209, noting “that there are constitutional limitations 
upon the power of courts. even in aid cf their own pro- 
cesses, to disziss an acticn without affording a party 
the oppertunity for a hearing on the merits of his cause." 
In Rogers, the Couzt heid that a dismissa2 for failure to 
comply with 2 direc: oder of the court was erroneous 
"where it has been established that failure to comply has 
been cue to inability, ead not to wilfulness, bad faith, 
or any fault of petitioners." 357 U.S. et 212. 


II. SINCE MR. LEE CANNOT HAVE A MEANINGFUL HEARING 

ON APPEAL WITHOUT A TRANSCRIPT OF THE PROCEEDINGS 

BELOW, HE MUST BE ALLOWED TO ae A TRANSCRIPT. 

In Point I, we showed ‘that the DCCA erred in dis- 
aioohae Mr. Lee's appeal withovt consideration, and we asked 
that this Court direct the DCCA to allow Mr. Lee a hearing 
on the merits of his appeal. We now address the question 
whether Mr. Lee is to have a meaningful appellate hearing. 
We show that he cannot have an adequate hearing unless he is 
furnished with a transcript of the proceedings in the trial 
court and, therefore, that it would be unconstitutional for 
Congress to provide -- as the DCCA holds it has -- that such 
transcripts are available only to the wealthy. We indicate, 
however, that this Court need not determine the constitutional 
question, because the DCCA has ample statutory authority to 


furnish Mr. Lee a transcript despite his. Enemasacy to pay for 


it. 


It Would Be Unconstitutional for Congress to 
Make Trial Transcipts Available Only to those 
Appellants to the DCCA Who are Rich Enough 
to Pay for Them. | 


1. Congress Could not Constitutionally 
Allow Effective Appellate Review in 
the DCCA Only for Those Sufficiently 
Affluent to Pay for Transcripts. 


We start from the central premise that a transcript 
is of vital importance: that review in the DCCA generally 


will be significantly more effective for appellants who have 


transeripts than for those who do not, and that this appellant, 


Mr. Lee, cannot have a meaningful appellate hearing unless he 
does have a transcript. 

We doubt that this proposition is subject to serious 
dispute. In a series of cases beginning with Griffin v. 
Illinois, 351 U.S. 12 the Supreme Court has held that a 
transcript is so essential to “adequate appellate review"' 
that a State may not make a transcript available only to those 
wao can pay for it. In Hardy v. United States, 375 U.S. 
277, where the Court. held that newly-appointed counsel must 
be furnished with a full transcript in order to prepare a 
motion for leave to appeal in forma pauperis, Justice Goldberg, | 
concurring, spoke directly to the critical importance of 
the trial transcript (375 U.S. at 383): 


157 Eskridge v. Washington Prison Bd., 357 U.S. 214; Coppedge 


v. United States, 369 U.S. 438; Lane v. Brown, 372 U.S. 477; 
Draper _v. Washington, 372 U.S. 487; Rinaldi v. Yeager, 334 
U.S. 305; Long v. District Court 385 U.S. 192; Roberts v. 
LaVallee, _U.S.__, 83S. Ct. 194. 
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As any effective appellate advocate will 
attest, tae most basic and fundamental 

tool of his profession is the ‘complete 

trial transcript througa wnica his trained 
may leaf and his trained eye may roam in 
search of an error, a lead to jan error, or 
even a basis upon which to urge a change in a 
established and hitherto accepted principle 
of law. anything short of a complete transcript 
is incompatible with effective appellate advo- 
cacy. 


Just last year this Court in its Supplemental 
Opinion in Holmes v. United States, 343 F. 2d 925 (0.¢. 
Cir. 1967) asked and answered the basic question 
in this case: whether a transcript is, in many or most 
cases, necessary to a meaningful appeal. Degite its 
acknowledgements of the shortage of soar reporters in the 
United States Court, tneir long working sours, and tae 
backlog of untranscribed proceedings, this Court came down 
strongly in favor of tne need for transcripts on appeal, not 
only for the litigants but for tne court. 


Is the Court aided in its disposition if it has 
available a full trial transcript? 


Not infrequently appellant contends taat 

the judgment is not supported iby the evidence, 
and in that case he is required to print 

‘all material portions of the testimony 

and evidence,’ D. C. Cir Rule 16(a). How- 


Ne (pee 
ever. other errors whica on their face do 


not relate to the evidence are appraised 

by the court in the light of the evidence. 
They cannot be judged in a vacuum. A 
charge must conform to the evidence adduced, 
alleged errors in the receipt or exclusion 
of evidence must be assessed in factual 
context, and error which might be prejudicial 
in a close case does not call for reversal 
in a strong one. These considerations which 
also apply to consideration of prejudice 
from summation, and which must be coupled 
with our obligation to notice plain error 
whether or not raised, indicate the benefit 
that inures to the court as well as to 
counsel from a complete transcript." [383 
F.2d 925 at 931-2.] 


then concluded: 


In the last analysis the problem is one of 
perspective. Our sense of proportion suggests 
that the capability of providing a full 
transcript, in an appropriate administrative 
setting, is not so demanding of the resources 
of court personnel as to require the courts 

to take steps that may hamper relief from 
prejudice and withhold assistance from the 
court." [383 F.2d 925 at 932.]16/ 


Certainly, it is clear in this case that Mr. Lee 
cannot have a meaningful appellate hearing without a tran- 


script. His argument on appeal is that the trial court 


16/ See also United States v. Shoaf, 341 F.2d 832, 834 (C.A. 


4) and Strangway v. United States, 321 F.2d 283, 285 (C.A. 9), 
certiorari denied, 373 U.S. 903. 


should have granted his motion for relief from the default 


judgment; the contention he must defeat is that something 


| 
in the hearing warranted the trial court's denial of 
| 


relief. The trial court was presented with conflicting 
testimony -- from Mr. Lee, who swore that Mr. Habib had 

told him that he need not go to Court, and from Mr. Habib, 

who denied that. The basic question on aapeat will be whether 
the trial court erred in preferring Mr. Habib's testimony. 
This is -- as Mr. Habib candidly acknowledges in Respondent's 


Objections to Motion for Extension of Time to File Appellant's 
| 
Brief -- "an issue of fact which was Zesosved against the 
i/ 
petitioner." It turns on consideration of the precise 


| 
nature and substance of the testimony given by each party 


17/ Another important argument for Mr. Lee is that even 
if the court were justified in crediting Mr. Habib's 
testimony, it ought to have accepted Mr. Lee's testimony 
that he believed that Mr. Habib had told him not to go 

to court. Plainly, a transcript is necessary to support 
this argument on appeal -- both to show that the evidence 
would support a finding that Mr. Lee reasonably believed 
that Mr. Habib had told him that he need not go to court, 
and to show what disposition the trial court made of that 
point, 


18/ 
and the manner in which it was presented. Mr. Lee 


incurs a heavy burden indeed in attempting to overturn 


what is in effect a trial judge's finding of fact; that 


burden would be insupportable if he could not use a 
19/ 
transcript in preparing his case. 


18/ If Mr. Lee were raising such issues on appeal to this 
Court from the United States District Court, he would be 
required to produce the transcript. Fed.R.App.Pro. 10(b), 
(c). And he would be able to obtain the transcript without 
charge. See discussion infra, pp. 61-70. 


19/ To be sure, the rules of the District of Columbia Court 
of Appeals make provision for alternatives to a transcript -- 
a "statement of proceedings and evidence” (which must be 
approved by the trial court) or an “agreed statement on‘ appeal" 
(see Rules 23-26). If the trial judge does not approve the ; 
version that is submitted to him, it is his duty to "make it 
accurate." Young v. Tune, 172 A.2d 558. While such substi- 
tutes might be appropriate in some other case, they plainly 
are not adequate here, where pointed factual issues are in 
dispute. Indeed, both the trial court and the District of 
Columbia Court of Appeals have accepted Mr. Lee's contention 
that his appeal is dependent upon a full transcript; at no 
time has either court adopted Mr. Habib's suggestion that 

Mr. Lee should be content with a statement of proceedings 
and evidence. Here, as in Eskridge v. Washington Prison Bd., 
357 U.S. 214, 215-216, the courts below “appear to have 
proceeded on the assumption that he could not effectively 
process his appeal unless the motion for a free transcript 
was granted." And, since "a transcript is available and 
could easily have been furnished, “the court" need not 
congider. a possible situation where a transcript cannot * 
reasonably be made availaile and adequate alternatives 

are made by the State." Long v. District Court of Ohio, 

385 U.S. 192, 194-95. 


In Tate v. United States, 359'F.2d 245, 255, 
this Court spoke of the "inherent disadvantages" of the 


substitutes: 


The vehicle of appellate review in the 
District of Columbia Court of Appeals in 

cases where no transcript is available 

is the ‘statement of proceedings and 

evidence’ prepared by trial counsel and 
approved by the trial judge...|. Such a 
system of review has inherent |disadvantages 

in terms of providing an accurate record of 
proceedings below, as was recagnized by the 
Municipal Court of Appeals itself in Premier 
Poultry Co. v. “mn. Bornstein & Sons, Inc., 

61 A.2d 632, 635 (1948). There may, there- 
fore, be problems as to whether and to what 
extent this procedure satisfies the consti- 
tutional requirement that in the absence 

of a transcript the appellate court must be 
provided with a 'picture' of trial proceedings 
reasonably equal to that provided by a tran- 
script.” 


added: 


We need not considey . . ., whether or how 
General Sessions cold make do with a 
substitute for transcripts if the legisla- 
ture had failed to provide it with reporters, 
The fact is that Congress has provided that 

court ten official court reporters. [259 
F.2d 245 at 253, 255.] | 


| 
Since Mr. Lee needed a transcript in order to 


have a meaningful appellate hi-~ing, we think it is clear 


that Congress could not constitutionally make transcripts 
| 


available only to those litigants who could afford to 
20 


pay for then. This, we think, is the teaching of Griffin 
and its progeny. 

To be sure, Griffin and the other transcript 
cases were criminal suits or technically civil proceedings 
that grew out of criminal prosecutions (e.g., Long v. 
District Court of Ohio, 385 U.S. 192). But this does not 
lessen the significance of Griffin in civil situations: 
labels cannot be conclusive in determining questions of 
constitutional dimensions. (Compare In re Gault, 387 U.S. 
1, 12-30). The language of Griffin is eloquent in its 
simplicity (351 U.S. 12, 19): 


There can be no equal justice where the 
kind of trial a man gets depends on the 
amount of money he has. Destitute defen- 
dants must be afforded as adequate appel- 
late review as defendant s who have money 
enough to buy transcripts. 


20/ The constitutional prohibition of unjustifiable classi- 
fications applies in the District of Columbia as well as the 
States. Bolling v. Sharpe, 347 U.S. 497; Schneider v. Rusk, 
377 U.S. 163; Hurd v. Hodge, 334 U.S. 24; Bolton v. Harris, 
395 F.2d 229, 230 n. 3, 80 U.S.App.D.C. 355; Hamilton 
National Bank of Washington v. District of Columbia, 176 F.2d 
624, 85 U.S.App.D.C. 109 (cert. denied, 338 0.S.-891). 


No more than the language does the ea, of Griffin 
limit its holding to "criminal" ae. 

To be sure, the Supreme Court has not yet 
ruled expressly that a civil indigent, like his criminal 
counterpart, must be given the means and opportunity of 
presenting his case on appeal in as accurate and complete 
a fashion as a non-indigent. Yet no other conclusion 


| 
seems possible from its reasoning in the criminal cases 
| 


which, under the earlier..decisions, have'-equat 
authority in the civil realm. Ifa transcript is so 
essential to an effective criminal appeal, can it be any 
less so in a civil appeal? Only the stakes, not the 


issues, are different. A man's liberty may not ride 


21/ It was the improbability of such a distinction which 
led Justice Harlan to dissent in Griffin,asking (351 U.S. 
12 at 34): 


if requiring defendants in felony cases 

to pay for a transcript constitutes a dis- 
criminatory denial to the indigent of the 
right of appeal available to others, why is it 
not a similar denial in misdemeanor cases, or, 
for that matter, civil cases? 


In Tate v. United States, 359 F.2d 245, 124 U.S.App.D.C. 28, 
this Court answered Justice Harlan's question in the affirma- 
tive with regard to misdemeanor cases. | And even as to minor 
criminal cases prosecuted in the D.C. Branch of the Court of 
General Sessions, where there is no right to appeal, a free 
transcript may be necessary "in order to decide if an important 
and significant question is presented." Hollingsworth v. 
United States, 360 F.2d 842, U.S.App.D.C. : 

| 


on the outcome of a civil suit, but his home, family 
income, or job do. Although life or liberty is not at 


Stake in ordinary civil litigation, 


property is next in importance and 

the less a man has the more important 

it is to him and the more reprehensible 
to deprive him of it unjustly."[{H.R. 

Rep. No. 1079, 42d Cong., 2d Sess. (1892), 
2.] 


The Supreme Court long ago established the basic 


principle that all citizens must have equal access to the 


instruments of justice in civil cases. In Gulf, Colorado, 


& Santa Fe Ry. Co. v. Ellis, 165 U.S. 150, the Supreme 


Court struck down a law that provided for the taxing of 
attorneys fees only in the event the railroad lost the 
case (at 155): 


The State may not say that all white men 
shall be subjected to the payment of 
attorney's fees of parties successfully 

suing them and all black men not. It 

May not say that all men beyond a certain 

age shall be alone thus subjected, or all 

men possessed of a certain wealth. These 

are distinctions which do not furnish any 
proper basis for the attempted classification. 


Similarly, the Supreme Court invalidated a law providing 
for heavy penalties if a railroad unsuccessfully appealed 


rates set by a state agency, holding that this would 


discourage the exercise of the basic right to appeal 
to the courts for redress of civil wrongs. Missouri 


P.R.Co. v. Tucker, 230 U.S. 340, 346: 


| 
Whether the prescribed rates) are thus 
in excess of the State's power .. . 
is a question which the company is 
entitled to have determined in appro- 
priate judicial proceedings .... If 
the law be such as to make the decision 
of the legislature or of a commission 
conclusive as to the sufficiency of the 
rates, this court has held such a law to 
be unconstitutional.... A law which in- 
directly accomplishes a like result by 
imposing such conditions upon the right 
to appeal for judicial relief as works 
an abandonment of the right rather than 
face the conditions upon which it is 
offered or may be obtained is also un- 
constitutional.... 


See also Power Mfg. Co. v. Saunders, 274 U.S. 493 (1926) 
| 


at 495; Ky. Finance Corp. v. Paramount/ Auto Exch. Corp., 
262 U.S. 544 (1922) at 550; Truax v. Corrigan, 257 U.S. 
| 


312 (1921 at 334-6. The Truax case defined the content 


of the Equal Protection Clause as follows: 


---Equal protection and security should 
be given to all under like circumstances, 
in the enjoyment of their personal and 
civil rights; that all persons should be 
equally entitled to pursue their happiness 
and acquire and enjoy property; that they 


should have like access to the courts of 
the country for the protection of their 
| 


personal property, the prevention 
and redress of wrongs, and the en- 


forcement of contracts; that no 

impediments should be interposed 

to the pursuits of anyone except 

as applied to the same pursuits by 

others under like circumstances.... 

[257 U.S. 312 at 334.] 

Since the right is of the same order of 
importance, it is equally clear that a uniform financial 
test cannot be employed to discriminate against poor 
people in the exercise of that right. The Supreme Court 
has recently reminded us that in civil situations, as 
well as criminal, “lines drawn on the basis of wealth 
or property . . . are traditionally disfavored." Harper 
v. Board of Elections, 383 U.S. 663, 668. Here, as in 


Harper, the threat is that a uniform financial requirement 


will bar a poor person from exercising a fundamental 


civil right. As the Supreme Court has held in the 


22/ Certainly a poor person could not be compelled, because 

of his poverty, to employ a substitute for a transcript. It 

may be that there are some classes of cases in which substi- 

tutes are appropriate, but is is clear that that class cannot 
be defined in terms of the litigant's affluence: there is no 
warrant for saying that substitutes are "good enough" for 


poor people. In Draper v. Washington, 372 U.S; 487, 496 
the Court cautioned: 


In all cases the duty of the State is to 
provide the indigent as adequate and (cont.) 


| 
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most recent of the transcript cases, requiring that 


an indigent litigant be provided with a transcript 
of preliminary hearing (Roberts v. LaVallee, U.&. 
, 88 S.Ct. 194, 196 (Per Curiam)): 


Our decisions for more than a decade 
now have made clear that differences 
in access to the instruments needed 
to vindicate legal rights, when based 
upon the financial situation of the 
defendant, are repugnant to| the Consti~ 
tution. | . 


Other courts have recognized that the logic 
of the Griffin line -- that where a transcript is neces- 
sary to effective appellate review, it cannot constitu- 


tionally be denied to indjgents -- applies with equal 


force to civil situations. See In re Marsh, 237 N.E, 2d 


(in. 22 cont.) 
effective an appellate review as that 
given appellants with funds -- the State 
must provide the indigent defendant with 
means of presenting his contentions to 
the appellate court which are as good as 
those available to a nonindigent defendant 


with similar contentions. 


| 
Indeed, the District of Columbia Court of Appeals ought to 
be especially anxious to assure a full appellate review 


(Coppedge v. United States, 369 U.S. 438, 450): 
Particularly since litigants in forma pauperis 
may, in the trial court, have suffered disadvan- 
tages in the defense of their cases inherent in 
their impecunious condition, is appellate review her 
of their cases any less searching than that accorded 
paid appeals snaeproprtetes 


529 (S. Ct. Ill. 1968) (juvenile delinquency) and 


Chambers v. Dubuque County, 152 N.W.2d 818 (S.Ct. 
(termination of parental rights). 
Iowa)/ A poor man's right to shelter cannot rank far 


below his right to freedom or to the custody of his 
ieee See Williams v. Shaffer, 385 U.S. 1037 
(Justice Douglas dissenting from denial of certiorari). 
It seems to us to be clear that the holding 
of Griffin must apply with equal force in this case. 
Indeed, the ruling of Griffin applies a fortiori here -- 
for here the Court need not be inhibited by the delicacy 


that federalism dictates in supervising the procedures 


of state courts. Here, as in Coppedge, this Court's 


concern should be with its (Coppedge v. United States, 
369 U.S. 438, 450): 


23/ Too often, lack of one results in a deprivation of 
the other. Eviction may mean breaking up a man's family 
and relinquishing custody of his children to the State. 
See Statement of Winifred B. Thompson, Director of 
Department of Public Welfare, District of Columbia 
Appropriations for 1969, Hearings Before Subcommittee 
of the Committee on Appropriations, H.Rep. 90th Cong., 
2d Sess. (1968) pp.. 1031-2. 


duty to assure to the greatest 
degree possible, within the statu- 
tory framework for appeals created 
by Congress, equal treatment for 
every litigant before the bar.... 


We think it clear that Congress could not constitutionally 


allow transcripts on appeal only to those wealthy enough 

to pay for them. 

2. Congress Could Not Constitutionally 
Provide Landlords With a Special Summary 
Disposition Action Whereby, At The Land- 
lord's Option, an Indigent Tenant- 
Defendant Could be Deprived of the Right 
to Effective Appellate Review. 


The special situation of this litigant makes 
it particularly clear that Congress could not constitu- 
tionally limit access to transcripts in the District of 


Columbia Court of Appeals to those who can afford to 


pay for them. We think--as-we:have srgued an=Purtil--- 
that Congress could not constitutionally take the class 
of appellants in the District of Columbia Court of Appeals 


| 
for whom a transcript is essential to adequate appellate 


review and divide that class into two groups: those who 
| 


could afford to pay for transcripts and therefore could 


have them, and those who are poor, and therefore could 


| 
not. But even if that were not true of all litigants in 


the District of Columbia Court of Appeals, certainly 
it is true of those who were brought into the litigation 
as defendants in suits for possession filed in the 
District of Columbia Court of General Sessions. We 
show below why this is true. 

Congress has divided the civil jurisdiction 


in the District of Columbia between the United States 


District Court and the District of Columbia Court of 


General Sessions. See D.C. Code §11-521 and 11-961 
(1967 ed). Both courts have jurisdiction over actions 
for damages between District residents, but the Court 
of General Sessions has a ceiling of $10,000 and 
exclusive jurisdiction in cases involving less than 
that amount. In certain property matters, controversies 
involving the same amount of money will be decided in 
different courts: for example, the District Court has 
exclusive jurisdiction in probate matters, while all 
property settlements involved in a marital dissolution 
or support action, regardless of the amount of money 
involved, must be decided by the Domestic Relations 


Branch of the Court of General Sessions. D.C. Code 


§§ 11-522 and 11-144. In the landlord-tenant area, 
there is a specific overlap of jurisdiction between 
the courts, for Congress has provided for landlords 
not only the traditional remedy of ejectment in the 
District Court, but also a summary dispossession 


action in the Court of General Sessions. D.C. Code 
| 


§45-910. See Shapiro v. Christopher, 195 F.2d 785,__U.S. App 
D.C. s«é)s:« sThurston v. Anderson, 40 A.2d 342, 

. ); Service Parking Corp. v. Trans-Lux Radio 
City Corp., 47 A.2d 400. 

Of course, Congress, acting as the legislature 

for the District of Columbia, has che same authority 
as does a state to create courts of differing competence. 
But in doing so Congress is subject to the same consti- 
tutional limitations that a state would be. The Supreme 
Court frequently has emphasized that while a state may 
establish different courts within its jurisdiction and 
define the competence of those coors in terms of varying 
geographical limits, subject-matter, and amounts, it may 


| 
not, in so doing, deny to any of its citizens the equal 


protection of the laws, including "the equal right to 


resort to the appropriate courts for redress." 
Missouri v. Lewis, 101 U.S. 22, 30 (1880): 


- - - the equal protection of the 

laws is not violated by any diversity 
in the jurisdiction of the several 
courts as to subject matter, amount 

of finality of decision, if all 
persons within the territorial limits 
of their respective jurisdictions have 
an equal right, in like cases and unde 
like circumstances, to resort to them 
for redress. 


Thus, Congress certainly was authorized 
to divide jurisdiction over the civil as well as the 
criminal affairs of District of Columbia residents 


between different courts, but only if in so doing 


it assured that litigants equally situated would not 


be treated differently. Cincinnati Street Ry. Co. v. 
Snell, 193 U.S. 30, 37: 


It is not under any view the mere 
tribunal in which a person is 
authorized to proceed by a State 
which determines whether the equal 
protection of the law has been 
afforded, but whether in the tri- 
bunals which the State has provided 
equal laws prevail. 


See also Power Mfg. Co. v. Saunders, 274 U.S. 493 


(1926) at 495; Ky. Finance Corp. v. Paramount Auto 


Exchange Corp., 262 U.S. 544 (1922) at 550. 


Because the federal in forma’ pauperis provi- 
24/ an soni pauperss P 
sions apply to local civil actions heard in the District 


Court as well as to actions traditionally within United 

| 
States District Court jurisdiction, all District of 
Columbia indigents in that court may obtain transcripts 
on appeal. Thus, any defendant in an ejectment action 

| 
would have an opportunity to seek a free transcript on 
appeal to this Court. But if, as the District of Columbia 
Court of Appeals has held, it is powerless to provide a 
transcript for an indigent who needs a transcript to effect 
a meaningful appeal from the Court of General Sessions, 
then Congress -- by creating a sumary alternative to 


ejectment -- gave landlords the power to deprive their 


| 
tenant-defendants of adequate appellate review. 
| 


We have argued that the Constitution requires 
: | 
that the same transcript rights be available to all 


litigants -- indigent or affluent -- in the District of 


Columbia Court of Appeals. Certainly, the Constitution 
requires that all indigent litigants threatened with 


24/ 28 U.S.C. 753, 1915, discussed infra, pp. 61-70. 


eviction be given equal treatment, that a landlord who 

takes advantage of the summary dispossess proceeded Congress 
has created does not also get the ability to deprive his 
tenant of an effective appeal from an eviction order. 

The ‘teasonable classification" demands of the 
equal protection clause can hardly countenance such a dis- 
tinction between classes of indigent tenants in the District 
of Columba. In 1897 the Supreme Court invalidated a law 


assessing attorney fees against losing 


railway defendants only (Gulf, Colorado, & Santa Fe Ry. Co. 


v. Ellis, 165 U.S. 150, 153): 


They are not treated as other debtors, or 
equally with other debtors. They cannot 
appeal to the courts as other litigants 
under like conditions and with like pro- 
tections. .... They do not enter the 
courts upon equal terms.... In the suits, 
therefore, to which they are parties they 
are discriminated against, and are not 
treated as others. They do not stand equal 
before the law. They do not receive its 
equal protection.” 165 U.S. 150 at 153. 


In Truax v. Corrigan, 257 U.S. 312 (1921) at 334 the Court 
ruled that a law could not withhold equitable remedies in 
some disputes and allow it in other cases involving the 


same basic ‘conduct. 


It is beside the point to say that plain- 
tiffs had no vested right in|equity relief, 
and that taking it away does|not deprive 
them of due process of law. If, as is 
asserted, the granting of equitable 
remedies falls within the police power, and 


is a matter which the legislature may vary as 


‘its judgment and discretion shall dictate, 


And again 


this does not meet the objection under the 
equality clause, which forbids the granting 
of equitable relief to one man and the 
denying it to another under like circum= 
stances and in the same correo juris-. 
diction. 


in Gulf (165 U.S. at 154): 


| 
..-before a distinction can be made 
between debtors, . . . there must be 
some difference in the obligation to pay, 
some reason why the duty of payment is 
more imperative in the one instance than 
in the other... . The matter of amount 
does not determine the question of right, 
and the party who has a legal right may 
insist upon it, if only a shilling be 
involved. 165 U.S. 150 at 154. 


Such basic differences in treatment must as in this 


case fall 


litigants 


under the doctrine that classifications of 
| 


must always rest upon some difference 
which has a reasonable and just relation 
to the act in respect to which the classi- 
fiction is proposed, and can never be made 
arbitrarily and without any ae basis.... 
(165 U.S. 150 at 157.] 


More recently in a case involving "arbitrary" distinctions 
between different classes of indigents, the Court said 
(Rinatdi v. Yeager, 384 U.S. 305, 305-309: 


The Egual Protection Clause requires 
more of a state law than nondiscrimina- 
tory application within the class it 
establishes: McLaughlin v. Florida, 

379 U.S. 184, 189-90. It also imposes 

a requirement of some rationality in 

the nature of the class. singled out. 

To be sure, the constitutional demand is 
not a demand that a statute necessarily 
apply equally to all persons.... But, 
the Equal Protection Clause does require 
that, in defining a class subject to 
legislation, the distinctions that are 
drawn have ‘some relevance to the purpose 
for which the classification is made. 


The! holding in Rinaldi rejected a distinction that required 
indigent appellants to repay appeal transcript costs only 
if they subsequently went to prison. 

Neither Congress nor anyone else has attempted 
a justification for the United States to pay transcript 
costs for civil appellants in some kinds of local litigation 


and not others. Certainly to do so in some landlord-tenant 


cases and not others wherein the same issues are being 


adjudicated must violate the dictates of equal protec- 
25/ 
tion. | 


In the past this Court has evidenced its concern 


that distinctions in the treatment of local indigents 
| 
between the District Court and the Court of General 


Sessions may be subject to constitutional challenge. 
| 
(Tate v. United States, 359 F.2d 234, 249): 


With respect to appeals by indigent 
defendants who are prosecuted by the 
United States in the Court of General 
Sessions, two sets of problems fraught 
with constitutional overtones arise: 
first, to what extent must opportunities 
and facilities on appeal be equal to 
those provided nonindigent defendants 
and second, to what extent must those 
opportunities and facilities approximate 
those of indigent defendants appealing 
from District Court convictions. 


For just such reasons, it chose to interpret 


D.C,. Code §11-935 as conferring the right to a free 


25/ The discouragement of frivolous appeals as a justifica- 
tion for putting obstacles in the way of indigent appeals has 
been expressly rejected by the Court several times. Rinaldi 
v. Yeager, supra at 310; Coppedge v. Bate’ States, supra at 
450:: "“Ifthere are those who insist on pursuing frivolous 
litigation, the courts are not powerless to dismiss or other- 
wise discourage it. But, if frivolous litigation exists, we 
are not persuaded that it is concentrated in this narrow, yet 
vital, area of judicial duty." | 


transcript on appeal to criminal indigents prosecuted 
in the U. S. Branch of the Court of General Sessions. 
The alternative, it intimated, might be an invalidation 
of the Congressional pattern of split criminal jurisdic- 
tion in the District of Columbia. 


Although we were not persuaded by its 
reasoning, we did study the 1964 ruling 
of the Comptroller General, which recog- 
nized the constitutional implications 
but concluded that there was no authority 
to pay for the transcripts.... Our con- 
struction of §11-935 may not properly be 
gainsaid on the grounds that it will 
result in increased costs to the Govern- 
ment. Moreover, if no funds for tran- 
scripts were available, constitutional 
considerations might compel reversal of 
convictions and a resultant transfer of 
prosecutions of many indigent defendants 
to the United States District Court at 
greater cost to the Government, in 
addition to delay, confusion, and incon- 
venience to court personnel, and frustra- 
tion of the Congressional scheme for 
entrusting General Sessions with major 
responsibility for dispatch of this 
task." [359 F.2d 245 at 255.] 


It then went on to rule that transcripts of relevant 
portions of the record must be afforded criminal defen- 


dants appealing from the U.S. Branch of the Court of 


General Sessions to the District of Columbia Court of Appeals: 


| 
We further hold that the standards 
announced by the Supreme Court with 
respect to provision of transcripts 
to indigent appellants must! be applied 
by the District of Columbia Court of 
Appeals and Court of General Sessions 
in all cases in which the trial court 
proceedings in the United States Branch 
have been recorded by a court reporter. 
The principle underlying this requirement 
is the need for avoiding arbitrary dis- 
crimination in treatment of) defendants 
whether based on their resources or the 
court where they are tried.| | 359 F.2d 
245 at 253.] 


| . 
In Laying down such a sooo erbent this Court 


took note of the substitute procedure laid down for appeal 
records in the D.C. Court of Appeals Rules 23-26. 

In a sinilar instance of over lapping jurisdiction 
between the District Court and the D.C. Juvenile Court, 
the Municipal Court of Appeals has ated that relief 


| 
for an indigent must be parallel in both courts. In 


Burke v. United States, 103 A.2d 347 (D.C. Mun.App. 1954) 


| 
that court dealt with the concurrent jurisdiction of the 


Juvenile and District Courts over non-support and desertion 


cases. See D.C. Code §11-1556. In the federal forum, 


however, the defendant could avail himself of the relief 


afforded by 28 U.S.C. §2255 for vacation of sentence, a law 


which did not apply in the Juvenile Court. The Court 
insisted that even though the federal statute was not 
applicable, the local court had an inherent power and 
duty to afford similar relief to §2255: 


{[T]here is no reason why the decision 
of higher federal courts and of the 
Supreme Court, recognizing, defining 
or extending the limits of this type 
of remedy should not furnish a guide 
for Juvenile Court action. That the 
power has been codified as to federal 
courts does not operate to divest the 
Juvenile Court of its authority. [102 
A.2d 347 at 351.] 


This duty it said was intensified where the 
petitioner was an indigent. 


Furthermore, the defendant in this case 
was a pauper, he was in prison, and it is 
incumbent upon the courts to use any 
extraordinary remedies at their command 
to see that his rights and liberties are 
protected. [103 A.2d 347 at 352.] 


In short, where Congress chooses to parcel 


out local civil and criminal jurisdiction between two 
26/ 
sets of courts in the District of Columbia, it has a 


26/ C£. Fehlhaber Pile Co. v. TVA, 155 F.2d 864-5 (D.C. 
Cir. 1946) (U.S. District Court ‘is both a federal district 
court and the local court of general trial jurisdiction. 

As the former, it is governed by national legislation 
respecting venue, jurisdiction, procedures, and the like, 
embodied in the United States Code as the latter is governed 
by sea legislation embodied in the District of Columbia 
Code. 


clear duty under the equal protection clause to assure 
that indigents in similar legal circumstances are not 
prejudicially disadvantaged in one of these forums. If this 
is the case now for civil indigents seeking to appeal 
their cases from the Court of General Sessions, then this 
inequality must be righted either through application 
to that court of the federal Laws permitting transcripts 
at United States expense in civil cages or through com=- 
parable relief granted by the Court of General Sessions 
itself through its own forma pauperis statutes. 
B. CONGRESS HAS GIVEN THE DISTRICT OF COLUMBIA 

COURT OF APPEALS AMPLE STATUTORY AUTHORITY 

TO MAKE TRANSCRIPTS AVAILABLE TO ALL FOR 

WHOM THEY ARE ESSENTIAL FOR ADEQUATE APPELLATE 

REVIEW, | 

We have argued that it would be unconstitutional 
for Congress to deny transcripts to indigent litigants 
in the District of Columbia Court of Appeals. But the 


Court need not determine that issue for there is ample 


statutory authority for the District of Columbia Court of 


Appeals to provide transcripts to all such litigants. 
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D.C. Code §11-935 Authorizes Judges 
of the Court of General Sessions to 
Order Transcripts for Indigents 
Appealing to the District of Columbia 
Court of Appeals in Civil Cases. 


Section 11-935 of the D.C. Code provides: 


In addition to their annual salaries, 
official reporters for the District of 
Columbia Court of General Sessions may 
charge and collect from parties, including 
the United States and the District of 
Columbia, who request transcripts of the 
original records of proceedings, only such 
fees as may be prescribed from time to 
time by the Court. The Court shall pre- 
scribe such rules, practice, and procedure 
pertaining to fees for transcripts as it 
deems necessary, conforming as nearly as 
practicable to the rules, practice, and 
procedures established for the United 
States District Court for the District 

of Columbia. A fee may not be charged 

or taxed for a copy of a transcript 
delivered to a judge at his request or 

for copies of a transcript delivered to 
the clerk of the court for the records 

of the court. Except as to transcripts 
that are to be paid for by the United 
States or the District of Columbia, the 
reporters may require a party requesting 

a transcript to prepay the estimated fee 
therefor in advance of the delivery of 

the transcript. 


This act was passed in 1947 "to equalize the com-: 


pensation of the official shorthand reporters employed by 
the Municipal Court for the District of Columbia and that 


of the official reporters of the District Courts of the 
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| 
United States by authorizing the Municipal ne reporters to charge 
and collect from parties, including the United States and the District 
of Columbia, who require transcripts of testimony, such fees as may 

be prescribed by the court.” H. R. Rep. No. $94, 80th Cong., Ist 
Sess. (1947). zu Before that time all transcript fees were payable 


into court and the reporters received only their official salaries. 


This is still the practice of official court reporters in the District 
28/ 
of Columbia Juvenile Court. 


| 
On its face, §11-935 in no way prohibits a General 
| 
Sessions judge or the General Sessions Court through its rule- 


making power from requiring court reporters to transcribe records 


without fee for indigent appellants. The reporters are specifically 


limited to collecting “only such fees as may be prescribed from time 
| 
to time by the court." In the Juvenile Court indigent appellants 


| 
are in fact provided with free transcripts ontorces of the judge. 


27/ See also S. Rep. No. 381, 80th Cong., Ist Sess. (1947): "In order 
that the Municipal Court reporters may be enabled to derive incomes 
commensurate with their skills and comparable with those enjoyed by the 
reporters in the district courts, it is necessary that specific legis- 
lation be obtained to authorize them to conduct their business upon 

the same basis as that followed by District Court reporters and by 


reporters generally." 


28/ Rule 20 of that Court provides: ‘'A court reporter shall take and 
transeribe notes as the Court may direct. As an official of the court, 
a reporter is not permitted to contract with parties for the sale of 
transcripts. However, a transcript may be furnished to parties upon 
request and prepayment of costs. Arrangements for obtaining transcript 
shall be made through the Clerk of the Court. Monies collected for 
payment of transcripts will be deposited in the General Revolving Fund 
of the Treasurer of the District of Columbia. " 
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As officials of the court, paid annual salaries, the 
reporters may legally be asked to perform such services without 
fee, just as members of the bar have always been asked to repre- 
sent indigent defendants without fee. The official nature of the 


court reporters' duties has been emphasized in several cases in this 


and other jurisdictions. In Premier Poultry Co. v. William 


Bornstein & Son, 61 A.2d 632, 633, the predecessor of the 
District of Columbia Court of Appeals said: 


At considerable expense to taxpayers Congress has 
provided five reporters who are employed by the 

court and paid out of public funds for the service 
of Municipal Court litigants. One of the reasons 
they were provided was to make reporters more 
generally available, and at less cost, for proceedings 
in the Municipal Court. Often these cases involve 
amounts so cimparatively small as not to justify 

even the attendance charge made by private reporters. 
Another purpose was to preserve a full and accurate 
record of proceedings, not only for the parties 

but for the trial court and for this court, in 
preference to the less satisfactory form of narrative 
statement based on the memory of court and counsel 
and their notes.” 


A district court reporter's official duties have been 


stated by the U.S. Court of Appeals for the Ninth Circuit as follows 


(Oswald v. U.S., 96 F.2d 10, 13 (C.A: 9, 1938)): 


The official reporter is required to report and 
keep a record of all actions and proceedings and 
to furnish transcripts of testimony where required, 
either by the parties or by the court. If he were 
not required to furnish a transcript of testimony, 
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there would be no purpose in having a reporter; 
the notes must be read or transcribed at same 
time to be of any value at all. The purpose in 
having a stenographic report of the proceedings 
in the trail of case is to make available a 
transcript of the testimony whenever required. 
It follows, as a matter of course, that the 
furnishing of a transcript of testimony is an 
ordinary duty of an official stenographic re- 
porter and such services rendered By him are 


‘official services.'” 

This Court in Tatum v. United Sr 249 F.2d 129, 131, 
__US App. D.C. __, said: 

Court reporters are officials apnoineed by the 

court under authority of statute for the pur- 

pose of preserving testimony. 

The court reporter in General Sessions Court occupies an 
admittedly hybid status in the court's operation. Although salaried 
pursuant to civil service classifications, he is nevertheless 
permitted by law to collect,in addition to his salary, set fees from 
individual litigants for transcribing recordes The transcription 


may or may not be done on official time. anel reporter, uses his own 


equipment in making and transcribing proceeding s and may indeed con- 
tract on his own for additional stenographic help. He is not required 
to report his compensation in transcript fees to the court. He is 

by law required to take notes as ordered by the judge and to provide 
the judge or the clerk with a copy of the transcript without fee. 


He is one of the most essential parts of the court machinery and of 
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an individual litigant's case; yet he is permitted to sell the product 
of his official time and to withhold it from litigants who cannot 
afford it.: It has in the past even been suggested that the appellate 
court has no power to order a reporter to transcribe his notes with- 
out fee. Brown v. Plant, 157 A.2d 289. 

Such a system may be justified on the pragmatic ground 
that no other would recruit sufficient numbers of capable reporters 
to perform court business. Yet that does not excuse a court from 
its duty to see that equal justice is accorded poor and rich alike, 
and that as essential an appellate need as a transcript is not 
totally unavailable -- whatever the urgency -- to an indigent. 

Several states have indeed required court reporters to 
absorb the costs of transcripts for civil indigents appealing in 


forma pauperis. See Vernon's Texas Rules of Civil Procedure 
29/ 


(Vol. 4, 1967, Rule 330 Louisiana law includes within 
the “right to litigate without the payments of costs," “all 


services required by law of a sheriff, clerk of court, court 


29/ Dunn v. Allen, 63 S.W. 2d 857, 853 (Ct. Civ. App. Tex.): 

"Court reporters are officials of the state; their time is renumerated 
by a salary to take care of cases of this nature, and they have no 
alternative in such matters.” 
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| 30/ 
reporter,..including...the taking and erent ies of testimony..." 
| 
Kentucky has a similar provision. Ky. Rev. Stat. Ann. (1963) 


| 
There are 13 official reporters in’ the Court of General 
Sessions. In its annual report, the District of Columbia Court of 


Appeals listed 159 civil.appeals filed in fis¢al 1968. Although 


there are no official statistics available on | the number of appeals 


| 
taken in forma pauperis, the clerk of that court estimates it at 
31/7 


"a very few.” Unless the number of such appeals should increase 


| 
dramatically, the burden of providing free transcripts, if divided 
| 32/ 
among 13 reporters, should not be insufferable. Reporters in 


the Court of General Sessions average between $3, 000 and $4,000 
33/ 
a year in transcript fees above their salary. The fee for tran- 


script is set by General Sessions Court. - Rule’ 82 could be changed, 


| 
if necessary, to compensate reporters for the additional burden of 
| 


30/ See State v. Blakeman, 207 So. 2d 360 (Ca. La. Ist Cir. )at 862. 

“some of the services to which a person permitted to proceed in forma 
pauperis is entitled are listed in a nonexclusive manner in Art 5185. 
Those listed may best be categorized as services basic to the function 
for which the enumberated public offices were created. They involve 
the routine, commonplace and recognized duties of such offices." 


31/ Interview with C. Newell Atkinson, Clerk of District of Columbia 
Court of Appeals, November 22, 1968. 


32/ Between 1966 and 1968 the number of emia appeals in the D.C. 
Court of Appeals increased from 112 to 198. In 1964 before the Tate 
decision and the application of the Criminal Justice Act to the Court 


of General Sessions ,there were 56 criminal appeals. DCCA Annual Report 
33/ Subin, Criminal Justice in a Metropolitan Court (1966) pp 135-6, 


T81-2. The present transcript fee is $1.00 per original page and 
40¢ per copy. 
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making transcripts without cost for indigents. 

In addition, the cost of some transcripts could be recouped 
by the assessment of costs out of any recovery by a prevailing 
plaintiff on appeal or, where appropriate, by taxing them against 
the other party. Rule 41 of the District of Columbia Court of 
Appeals provides for including the price of a transcript in costs 
taxed against the appellee where the decision is reversed on appeal, 
and against the appelant where it is dismissed or affirmed. Rule 54(f 
of the Court of General Sessions provides similarly that the tran- 
script costs may be taxed against either party at the discretion of 
the trial judge. 22/ 

Section 11-935 explicitly allows a judge to order a 
transcript free of cost for himself or for the records of the court. 
And Rule 32(c) of the District of Columbia Court of Appeals allows 
the appellate court on its own initiative to “require the production 
of any or all papers, records, and documents pertaining to the case.” 


In fact, on occasion, judges of the Court of General Sessions have 


34/ The Court could also request a supplemental appropriation to 
cover payment at regular rates to reporters for indigent transcripts. , 


35/ See also Columb v. Webster Mfg. Co. 76 F 198 (Cir. Ct. D Mass. 
1896) (Clerk has lien in any judgment recovered by indigent 
plaintiff to cover his costs of preparing appeal) and Perkins v. 
Cingligno, 296 F.2d 567 (C.A. 4) (Costs of transcript may be fixed 
against indigent plaintiff even though suit was in forma pauperis.) 
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ordered transcripts and allowed indigent litigents to use them or 
have had them filed as part of the appeal record. But this is an 
ad hoc practice achieving indirectly and non-uni formly what should 
be a forthright policy of the court - to order free transcripts 
where they are required for a meaningful appeal. 

It can indeed be argued that the nain in forma pauperis 
statute applicable to the Court of General Sessions, allowing a civil 
indigent to sue without prepayment of "costs," must be interpreted ca 
include the cost of a transcript for appeal. D.C. Code §15-712. (1967 
Its federal counterpart, 28 U.S.C. §1915 adopts such definition, for 
it permits an indigent to sue “without prepayment of fees and costs" 
in subsection (a) and then in subsection (e) sets forth rules for 
rendering judgment for "costs at the consiasiton of the suit, includ- 
ing specifically the "cost" of a transcript. cia 


An interpretation of D.C. Code §11-935 which could include 


authorization for judges to order free transcripts for indigents is 


bolstered by historical perspective. At the time the statute was 
| 


36/ “Ig the United States has paid the cost of a stenographic tran- 
Script or a printed record for the prevailing party, the same shall 

be fixed in favor of the United States." 28 U.S.C, §1915 (e). (1964). 
See also Columb v. Webster Mfz. Co., 76 F. 198 (D. Mass.) interpreting 
"costs" in the predecessor of 28 U.S.C. §1915 ‘to include all taxable 


costs which can be recovered by the adverse party. 
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passed, there was not the slightest indication it was meant to con- 
strict the rights of indigents in any of the local courts. The 
District Court already provided free transcripts to civil indigent 
appellants under 28 U.S.C. §1915 and 28 U.S.C. §9(a) (1946). The 
Municipal Court reporters up to this time were empowered to collect 
no fees, so that a judge might have ordered them to make a tran- 
scription for an indigent just as readily as for any party who was 
able to pay. When Congress lezislated to equalize their situation 


with District Court reporters it mandated that the court should 


prescribe rules for fees “conforming as nearly as practicable to the 


rules, practice and procedures established for the United States 
District Court for the District of Columbia." "Such practice and 
procedure" clearly was intended to include. provisions for transcripts 
for civil indigents. Any other result would make the Court. of Genera 
Sessions the only civil court in the District of Columbia without 
such a provision. Such a basic restriction of civil indigents' 
rights in the District of Columbia would also be at odds with other 
legislation passed in the same session of Congress enlarging the 
rizhts of indigents in the federal .courts to a free transcript 


37/ 
to cover criminal cases as well as civil ones. © As: this court 


37/ "Obviously, it would be inconsistent to furnish the same [a steno- 
graphic transcript] to a poor person in a civil case involving money 
only and to deny it in a criminal proceeding where life and liberty 
are in jeopardy." H. Rep. 308, 80th Cong., lst Sess (1947), p. A 161. 
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said in Tate, "This construction avoids serious constitutional 

questions and thus discharges a time-honored;|responsibility of the 
| 


courts." 359 F.2d 245 at 254. 


The Tate case in granting transcripts to criminal defen- 
dants in the Court of General Sessions also pentee upon the super- 
visory power of the United States Court of Appeals to see that equal 
justice is realized in all courts of the District of Columbia. In 

| 
pursuit of such an objective this Court has in the past exercised its 
inherent powers to order transcripts for exiuinad indigents whose 
appeals in forma pauperis had not yet been allowed so as to qualify 
under 238 U.S.C. §753(f). (Whitt v. United States, 259 F.2d 58 (D.C. 
Cir. 1958); to require stenographic eranscript of proceedings before 
the United States Commissioner (Washington tb. Clemmer, 339 F.2d 715 
(D.C. Cir. 1964); and to prescribe counsel for an indigent appellant 
seeking discretionary appeal from a minor offense conviction in the 
D.C. Branch of General Sessions Court. (Wildeblood v. United States, 
273 F.2d 73 (D.C. Cir. 1959). In each case the statutory authori- 
zation was at best ambiguous, but the comands of equal justice were 
as clear as they are in this case, and the court responded. 

In the exercise of our power and responsibility 

in relation to the administration of justice in 

the courts of the District.: 

Petitioner is now asking that this Court exercise equiva- 


lent supervision in the civil area to insure! an indigent an adequate 
| 


appeal. 


2. 28 U.S.C. §%53(£) and §1915, suthorizing 
Transcripts at the Expense of the United 
States for Indigents in Civil Cases in the 
United States District Court, Are Applicable 
Litigants in the Court of Gmeral Sessions. 
There is an important yet unresolved issue in this 
case: whether tne two provisions governing informa pauperis 
appeals frem the United States District Court apply to the 
Court of General Sessions. If they do apply, they would, 
of course, allow transcripts to be provided civil indigent 
appellants at the expense of the United Se 
Court has already discussed, without deciding, the appli- 
cation of §1915 to the Court of Gmeral Sessions in Tate 
¥. U.S., supra. Although §1915 applies on its face to 
“any court of the United States;’ §451 of Title 28 defines 
“courts of the United States" to "include," in addition to 
the specific courts mentioned, ‘‘any court created by Act 
of Congress the judges of which are entitled to hold office 
during good behavior.‘' Such a definition, of course, 


excludes the Court of General Sessions, if that definition 


is held to be an exclusive one. However, the Court in Tate 


38/ The funds for transcripts in criminal cases are 
appropriated pursuant to the €riminal Justice Act, 18 U.S.C. 
30006 A(2) (d). 


noted that: 


"On the other hand, the Supreme Court 
has held that courts properly depart 
from the literal meaning of words when 
at variance with the intent of the 
legislature as otherwise revealed." 
(359 F.2d 245 at 251] | 


It cited the fact that §1915 predated by many years the 
definition of its application in §451 which first appeared 
in the 1943 revision of the U.S. Code. That definition 
section, referred to by the court as d "tidying up 


| 
rovision," was intended only “'to make possible a 
P > y : 


greater simplification in consolidation of the provisions 


incorporated in this title." Reviser's Note, 28 U.S.C.A. 


§451 (1968). 
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Certainly, the applicability of §1915 to local 


District of Columbia courts never has been definitely 


determined. There are several early decisions stating that 
the predecessors of the present Court of General Sessions 
were “courts of the United States."' Hale v. Duckett, 

43 App. D.C. 285 (1915) specifically decided that the 
predecessor of §1915 applied to courts of the District 
since’ 'the apparent intent of Congress was to give the 
widest scope to its operations, and there is nothing to show 
that the courts of the District of Columbia were to be 
excluded.*' Huyler's v. Houston, 41 App. D.C. 452 (1914) 
similarly held local District of Columbia courts to be 
“eourts of the United States" although ‘not in the con- 
stitutional sense." See also In re Mattulath, 37 App. 

D.c. 410 (1911). Tipp v. D.Cc., 6 App. pD.c. 400, 102 F.2d 
264 (Cir. D.C. 1939) said about the Police Court: "It is 
neither exclusively a U.S. Court nor exclusively a Munici- 
pal Court but a hybrid exercising the functions of both." 
Green v. Peak, 62 App. D.C. 176, 65 F.2d 809 (1933) 

decided that the local Police Court was a U.S. Court 


for purposes of the National Prohibition Act. As late as 


64a 


1964, the D.C. Court of Appeals in Blair v. D.C., 200 A.2d 
93 expressed doubt about the question of $1915"s applica- 
tion to General Sessions noting that the question had not 


been briefed for its consideration. 


| 
The answer to this question is not to be found 


in labeling The vital consideration is whetaer Congress 


intended to provide the same protection to civil indigents 


for whom it legislated as District of Columbia residents 

as it did for. those indigents within its| jurisdiction as federal 
litigants. We certainly have no legislative history upon 
which to base a restrictive reply. As this Court said in 


Green v. Peak, 65 F.2d 809, 3103 
| 

"IT]hese statutes are all acts of Congress, 
passed at various times, with different purposes 
in view, and we cannot think it was the intention 
of Congress to create such a situation as 
this case presents, or to permit a greater pun- 
ishment to follow in this local court than else- 
where...." 


The case of Clemmer v. Alexander, 295 F.2d 176, 


__U.S. App. D.C.__, (Cir.) provides an apt example of a 
similar situation in which this Court has looked beyond 
words to basic statutory policy. That} case involved the 


Indigent Prisoner's Act, 13 U.S.C. §3659, which by its 


terms is limited to violations of the “laws of the United 


States."' The Court found, nevertheless, that it applied 


to sentences meted out for minor D.C. Code offenses such 


as vagrancy (295 F.2d at 178-179): 


Local laws enacted by Congress are in a 
literal sense laws of the United States; 

and while they are local in a geographic 
sense, the broadening of the Act by Congress 
to take in sentences of any court established 
by Act of Congress such, it is conceded, 

as courts of the territories and possessions, 
necessarily causes the Act to embrace 
sentences imposed for violation of laws of 
less than general application. 

No persuasive reason is advanced for 
attributing to Congress, by the language 

it has employed, an intention to withhold 
from indigents who have violated laws 

of Congress of a relatively minor character 
benefits accorded prisoners who have committed 
more serious offenses. Such an interpretation 
would unnecessarily detract from the obviously 
humane purpose of the Act to provide relief 
for indigents who because of their financial 
plight, are unable to discharge monetary 

fines imposed upon them. The special re- 
sponsibility of Congress with respect to the 
District of Columbia argues in favor of giving 
the Indigent Prisoners Act a construction which 
enables prisoners to resort to it whether 
sentenced by our Municipal Court.or our District 
Court. In other words, the situation of the 
prisoner is the controlling factor, not which 
court in the District of Columbia imposed the 
sentence." 


In the Tate case, altnough declining to decide 


whether §1915 applied to General Sessions Court, tnis 
| 


Court incorporated pertinent parts of ‘the Court Reporter's 
Act,28 U.S.C. §733(f) -- applicable on its face only to 


“district courts’ -- into the required practice of our 


local court (359 F.2d 245-at 252-254): 


The same fundamental considerations of fairness 
and equality of treatment that led Congress to set 
up a system of in forma pauperis appeals in 23 
U.S.C. §1915, that led the Supreme Court to build 
up a body of law giving greater meaning and 
vitality to the principles of equal treatment 
for rich and poor, that led the D.C. Cowt of 
Appeals to set up its own in forma pauperis system, 
and that led the Attorney General's Committee on 
Poverty and the Administration of Criminal Justice 
to make its cogent suggestions for improvement 


in accedd to appellate review in the federal 


courts, lead us to take steps to insure that 
indigent defendants who have| been tried inthe 
U.S. branch of the D.C. Court of General Sessions 
have the same rights and opportunities on appeal, 
as nearly as is practicable, as do non-indigent 
defendants in the same situation, and as do 
indigent defendants appealing from judgments of 
the U.S. District Court. Absolute equality is 
perhaps impossible in the context of the limited 
familities of the local courts. Nevertheless, 
equal justice remains a meaningful goal, with 
our practical task being the minimizing, if not 
eliminating, of financial resources as a weight 
in the scales of criminal justice. 


ee 
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In our view D.C. Code §11-935-(Supp. V, 1966) is 
soundly interpreted to authorize charging the 
United States for transcripts in cases prosecuted 
by it in the Court of General Sessions. This 
construction avoids serious constitutional 
questions, and thus discharges a time-honored 
responsibility of the courts. 


Section 11-935, which grants reporters in the 
Court of General Sessions authority to collect 

fees for transcripts, provides in part: ‘The 

court shall prescribe such rules, practice, and 
procedure pertaining to fees for transcripts as 

it deems necessary conforming as nearly as practic- 
able to the rules, practice and procedure established 
for the United States District Court for the 
District of Columbia.' Part of the ‘rules, practice 
and procedures’ relating to fees for transcripts 

in force in the District Court is the following, 
emanating from subsection (f) of the Court 
Reporters’ Act 28 U.S.C. §753(£): ‘Fees for 
transcripts furnished in criminal or habeas corpus 
proceedings to persons allowed to sue, defend, 

or appeal in forma pauperis shall be paid ty 

the United States out of money appropriated for 
that purpose.' Although the Court Reporters’ 

Act does not apply in and of itself, and in all 

its terms, to the Court of General Sessions, this 
fee provision in subsection (f£) is made applicable 
to the Court of General Sessions reporters by 
virtue of the mandate of D.C. Code, §11-935. 

It may be that the immediate purpose of §11-935 
when passed in 1947 was to equalize compensation 
of reporters in the then Municipal Court wita 

that of reporters in the District Court. However, 
it is plainly no bar to interpretation of a statute 
as applicable that 'the question raised was not 
considered by the legislature,’ at least where 

the construction flows naturally from the 

statutory language. These considerations are 

all the more compelling in a case like that unde 


discussion, where a contrary constuction would 
force us to face constitutional questions of a 
serious nature and threaten the continued existence 
of divided criminal jurisdiction in the District 
of Columbia between the District Court and the 
Court of General Sessions. 


This construction of D.C. codes §11-935 comports 
with the general objective of Congress that the 
procedures and rights of parties in the Court of 
General Sessions parallel those in the District 
Court as closely as practicable." D.C. Code 
§13-101 (Supp. V, 1966). 


Similar reasoning dictates that the free transcript 
| 
provision of 28 U.S.C. §753(£) (1967) should be held 


applicable to civil indigents appealing from the Court of 


| 
General Sessions. The only difference between this and the 
Tate case is that the United States is not a formal party 


to a civil suit in the local court as it is to a prosecution 
in the U.S. Branca of General Sessions. But this is equally 
true when D.C. residents pursue their local civil actions 
| 

in the District Court where the provisions of 753(f) are 
applicable to them. In addition, United States officials 

do participate in General Sessions civil litigation.. United 
States Marshals are used to serve spoatee there, take care - 
of jurors, maintain order and carry out the dispossession 


orders entered by the Landlord and Tenant Branch of that Court. 


But, more fundamentally, the United States has 
created both the local courts in which D.C. residents must 
pursue their legal actions and the federal forums. 

In the absence of a single word of legislative 
history to the contrary, it is reasonable to believe that 
in so doing Congress intended to honor its responsibilities 


to District residents and federal indigents equally and to 


provide for both their needs through its general in forma 
a 
pauperis statutes, 23 U.S.C. §1915 and 753(f). Even 28 U.S.C. 


§451 does not preclude such an interpretation for it says 
only that "court of the United States" as used in Title 

8 "includes" certain kinds of courts. It does not, however, 
say that its application mast be limited to such courts. 
History and a strongly evidenced Congressional policy in 
favor of an indigent's access to the courts militate in 


favor of abroad application to encomp tne Court of General 
40/ 
Sessions. 


39/ The express wording of §11-935 permits charging 
ere to the District of Columbia and the United 
States. Cf. N.Y. Civil Practice Law, Art 11, §1102(b) 
assessing against the county attorney or city treasurer 
the cost of transcripts for civil appellants in forma pauperis, 
It would be ironic indeed if a frustrated tenant about to 
be evicted who practiced self-help and forcefully refused to 
leave might be prosecuted criminally for trespass and on 
appeal be afforded tne right to a transcript, but one who 
chose to contest his landlord's right to possession in the 
courts had no such right to an effective appeal. See D.C. 
Code (1967) §22-3101. 
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CONCLUSION 


For the foregoing reasons,| the judgment of the 
| 
| 


District of Columbia Court of Appeals should be remanded 
to that Court with directions that a transcript of the 

| 
proceedings in the trial court be furnished, without 


charge, to appellant, in order that he may have adequate 


appellate review. | 
Respectfully submitted, 
| 


Caceres | “Y Loa aoe 
FLORENCE WAGMAN ROISMAN ; 
| 
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Washington, D. C. 20901 
Attorneys for Appellant 


CERTIFICATE OF SERVICE | 


| 
I hereby certify that a copy of the foregoing 


a“ 


Brief for Appellant, with Appendix, wis served by first 


class mail, postage prepaid, on Herman Miller, attorney 
“a 
for appellee, 400 Fifth Street, N. W., Washington, D. C., 


on this 12th day of December, 1968. 


; tli Lie Lith: 
FLORENCE WAGMAN -ROISMAN 
Attorney for Appellant 


App. 1 
IN THE DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 
LANDLORD AND TENANT BRANCH 


NATHAN HABIB, 
Plaintiff 
Vv. LST No. 60654067 


ALLEN (OLEN) LEE 
428 Eleventh Street, S. E. 
Washington, D. C. 
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Defendant 


DEFENDANT'S ANSWER TO COMPLAINT FOR POSSESSION OF REAL ESTATE 


DISTRICT OF COLUMBIA, SS: 
The defendant, for answer to the claim of the plaintiff 


herein, says that the said plaintiff is not entitled to have 


judgment as demanded in the complaint, for the following 


reasons: 
FIRST DEFENSE 
1. Appearing specially, defendant denies that he 
has been lawfully and validly served with a summons and 


complaint in this matter. 


App. 2 


SECOND DEFENSE | 
2. Defendant denies that he is indebted to plaintiff 
for the whole or any part of the rental which plaintiff alleges 


to be due and owing because: 


(a) The rental agreement between the parties 
was in violation of the housing laws of the District of Columbia; 
and | 
(b) Plaintiff has breached his express covenant 
to make repairs to the real property and to bring same into 
conformity with the housing laws of the District of Columbia 
and to make same habitable, 
THIRD DEFENSE 
3. Defendant repeats the allegations of paragraph 
2 and states that by reason thereof plaintifé is indebted to 
defendant for an amount far in excess of any amount which 
plaintiff claims is owing to him from defendant, and defendant 
raises this defense in the nature of recoupment or set-off. 
AND THEREFORE, said defendant demands trial by jury. 


| 
WHEREFORE, defendant demands judgment and costs, 


ALLEN (OLEN) LEE, Defendant 
| 


Subscribed and sworn to before me this | day of October, 1967. 


Se eanameimedl 


My Commission Expires: Notary Public, D.C. 


App. 3 


CERTIFICATE OF SERVICE 


I hereby certify that on this 4th day of October, 


1967, I caused a copy of the foregoing Defendant's Answer 


to Complaint for Possession of Real Estate to be personally 


served upon Herman Miller, Esq., Attorney for Plaintiff. 


FLORENCE WAGMAN ROLSMAN 
Neighborhood Legal Services Project 
416 Fifth Street, N. W. 
Washington, D. C, 20001 


ATTORNEY FOR DEFENDANT 


App. 4 | 

IN THE DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 
LANDLORD AND TENANT BRANCH 
| 


Plaintiff 


: | 
v. : L&T No. 60654-67 


ALLEN (OLEN) LEE 
428 Eleventh Street, S. E. 
Washington, D. C. 


Defendant : | 
| 
| 
MOTION FOR RELIEF FROM DEFAULT JUDGMENT 
Defendant, by and through his undersigned attorney, 
respectfully moves this Court to relieve him from the judgment 


of possession entered against him, by default, on or about 


July 24, 1967. Specifically, defendant asks that the default 


judgment be vacated or, at the least, that execution of the 
judgment be stayed until October 25. This Motion is based upon 
this Court's Civil Rules 55(e) and 60(b); the grounds upon 
which the Motion is made are set forth below. 


| 
I. SINCE DEFENDANT'S FAILURE TO APPEAR 

IN COURT TO ANSWER THE COMPLAINT FOR 
POSSESSION WAS EXCUSABLE, AND SINCE 
DEFENDANT HAS SET UP DEFENSES WHICH, 
IF PROVED, WOULD BAR PLAINTIFF'S CLAIM 
IN WHOLE OR IN PART, THE DEFAULT JUDG- 
MENT AGAINST DEFENDANT SHOULD BE SET 
ASIDE. | 
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Under this Court's Civil Rule 60(b), made applicable 


to Landlord-Tenant Branch by Landlord-Tenant Rule 11, a default 


judgment may be set aside for any of several reasons: 


"On motion, and upon such terms as are just, tne 
Court may relieve a party or his legal representa- 
tive from a final judgment, order, or proceeding 
for the following reasons: 


(1) Mistake, inadvertence, surprise, or 
excusable neglect; 


* * * 
Fraud (whether heretofore denominated 
intrinsic or extrinsic), misrepresen- 
tation, or other misconduct of an 
adverse party; 

The judgement is void; 

The judgment has been satisfied, released, 
or discharged, or a prior judgment upon 
which it is based has been reversed or 
otherwise vacated or it is no longer 
equitable that the judgment should have 
prospective application; or 


(6) Any other reason justifying relief from the 
operation of the judgment. ***," 


This case presents a combination of reasons which, we submit, makes 
it imperative that the default judgement be set aside and defendant 
be allowed to have "his day in court." 

1. Defendant has submitted an affidavit in which he 


swears that the reason he did not appear in Court to answer the 


complaint for possession was that plaintiff landlord told him he 
would not have to appear in Court. This, we think, is sufficient 


to require that the default judgment be vacated. 


App. § | 
To be sure, plaintiff landlord has submitted an affidavit 


denying that he told defendant not to appear in Court, but he fails 


even to suggest any other possible reason why, defendant would have 
failed to appear in Court. In any event, even if the contradictory 
statements were to be given equal weight, and even if the Court 


| 
were to ignore the fact that there is no other reasonable explana- 


| 
tion for defendant's failure to appear in Court -- still, the 


default judgment should be set aside, for what is at issue here is 


| 

not whether defendant should win or lose the case, but simply 
| 

whether he should have an opportunity to be heard. 


| 
2. Plaintiff landlord's misrepresentation in itself 


would support vacation of the judgment under Rule 60(b) (3). But 
even if defendant had not made a showing of “mi srepresentation or 
other misconduct" on plaintiff's part, defendant's honestly held 
understanding -- even if erroneous -- that plaintiff had told him 
that he need not appear in Court would constitute such “mistake, 


inadvertence *** or excusable neglect" as would justify vacating 
the judgment under Rule 60(b) (1). 

3. Defendant satisfies not only the requirements of 
Rule 60(b), but also the more stringent requirenent of Rule ssi! 


he sets up, in his verified answer, defenses “sufficient if proved 


| 
| 
to bar the claim in whole or in part." os defendant denies that 


By Althousi Rule 55 is not expressly made applicable to Landlord- 
Tenant Branch, Chief Judge Greene has held that it “constitutes a 
reliable guide to the exercise of this Court's determination on a 
default." Habib v. Edwards, LT 753895-65, Memo. Op. We assume, 
therefore, that we must satisfy the stricter standard of 55(e). 


App. 7 
ne was lawfully and validly served with a summons and complaint in 
this matter. Moreover, defendant states that, under Landlord- 


Tenant Rule 4(c), he had and has a valid claim by way of recoupment 


or set-off. Since defendant has met the requirements of Rules 60(b) 


and 55 (e), his motion to vacate the default judgment should be 
granted, and ne should be afforded the opportunity to try the issue 
of whether he is entitled to retain possession to his home. 
II. SINCE PLAINTIFF LANDLORD CONCEDEDLY 
REPRESENTED TO DEFENDANT THAT HE 

WOULD NOT HAVE TO VACATE UNTIL 

THIRTY DAYS FROM SEPTEMBER 24, 

PLAINTIFF SHOULD NOT NOW BE 

PERMITTED TO EVICT DEFENDANTS 

BEFORE THEN 

Defendant's uncontradicted affidavit ~- corroborated by 

the uncontradicted affidavit of his wife -- shows that the first 
notion defendant had that he would be forced to vacate his home 
was on September 24th, when plaintiff landlord personally delivered 


to defendants wife a note which read: 
9/24/67 


To: Mr. Allen Lee 
From: Nathan Habib 


This is to give you 30 days notice to 
quit and vacate the premises at 428 
ll St., S.E. You are no longer fit 
to be my tenant. 


N. Habib 
Plaintiff landlord concedes in his affidavit that he did give the 


defendant such notice. 


App. 3 
Even if the 30 days' notice were purely gratuitous, 
plaintif£ would be bound by the date tnat he himself set. He may 
not have been obliged to serve a notice to quit, but since he has 
chosen to do so, he is bound by his own choice. "While plaintiff 
was not required to specify in the notice the date of tne termina- 


tion of the lease, having done so, he is bound by that date." 


Merritt v. Thompson, 239 Fed. 631, 53 App. D.C, 233, 234, The 30 


: - 


day notice constitutes, at the least, plaintiff's < ea 


~ 


stay execution of the judgment during the thirty-day period, As 

such, it is valid and binding. See Conrad v. Medina, 47 A,2d 562; 

D.C, Code 156302. 
A thirty-day notice to vacate means that the tenant 

must be gone from the property at the expiration of the thirty~ 

day period, Ef the tenant still is in possession af the end of the 

thirtyeday period, the landlord can evict, But until the thirty- 

day period has expired, the landlord gannot evict. The landlord 

is not entitled to possession during the thirtyday period, If he 

sues for possession during that period, his suit must be dismissed 

as premature. E.g., Zoby_v. Kosmadakes, 61 A.2d 618, 621, 
Plaintiff, like other landlords, generally relies on 

the fact that at the expiration of 30 days notice period, he is 

entitled to repossess his property. He should not be allowed to 


| 
escape the adverse of that proposition that, during the thirty-day 


period, the tenant is entitled to possession of the property. 
| 


App. 9 
By giving the 30-day notice, plaintiff claimed the 
right to possession after 30 days -- and tacitly concedes defendant's 


right to possession until theexpiration of that period. Thus, 


even if there were a valid and enforceable writ of possession out- 


standing, plaintiff's 30-day notice would supersede it and wuld 

in effect estop him from evicting the defendant until the 30-day 
period had expired. On the facts of this particular case, it is. 
even more clear that plaintiff must wait the 30 days. The reason 
for the 30-day notice requirement is that when one party to a 
rental agreement is entitled to end the tenancy simply upon notice, 
the least that the other party is entitled to is reasonable time in 
which to find a new place to live. When a tenant is a man with a 
wife and six children who has to find a place to live in Washington, 
D.C., the necessity for 30 days notice is especially clear. If 
there were a valid and enforceable writ outstanding, presumably 
defendant would have had notice that plaintiff intended to take 
possession. But here there is no question but that defendant did 
not know, or have reason to know, that plaintiff proposed to re- 
take the property until the 30-day notice was given. (For even if 
defendant knew that the court proceedings would go forward, and 
even if he, unrepresented and uneducated, could be charged with 
knowledge that plaintiff would take a judgment, he cannot be charged 
with knowledge that plaintiff would execute on that judgment -- 
particularly since plaintiff waited more than two months to do so 


anyway.) 


App. 10 
The short of the matter is that defendant, as a tenant, 
should not be considered to be at the mercy of every whim of his 
landlord's. Defendant could not disregard the 30-day notite 
following September 24th. A fortiori, plaintifé landlord, who $s 


the one who gave the 30-day notice, cannot disregard it simply at 


will. Congress has provided by statute that a 30-day notice: once 
| 


given cannot be withdrawn unilaterally, as plaintiff attempts to do 


here: 

Neither landlord nor tenant, after giving 
notice as aforesaid, shall be entitled to 
recall the notice so given without the 
consent of the other party, but after the 
expiration of the notice given by the tenant 
as aforesaid the landlord shall be entitled 
to the possession as if he had given the 
proper notice to quit ; and after the expira- 
tion of the notice given by the landlord as 
aforesaid the tenant shall be entitled to 
quit as if he had given the proper notice 
of his intention to quit. [D.C. core 45-905. ] 


Under this statute, defendant is entitled, at the least, 
to have plaintiff held to the terms of his ow 30-day notice. 


CONCLUSION | 
| 
For the foregoing reasons, the default judgment should 


be wacated; at the least, execution of the judgment should be stayed 
| 
at least until October 25, 1967. | 
Respectfully submitted, 
| 


FLORENCE WAGMAN ROISMAN 
Neighborhood Legal Services 
416 Fifth Street, N.W. 
Washington, D. C. 
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CERTIFICATE OF SERVICE 


SS 


I hereby certify that on this 3rd day of October, 1967, 


I caused a copy of the foregoing Motion for Relief from Default 


Judgment to be personally secved upon Herman Miller, Esq. at 421 


Fourth Street, N. W., Washington, D. C., Attorney for Plaintiff. 


eee 

FLORENCE WAGMAN ROISMAN 

Neighborhood Legal Services 
Project 

416 Fifth Street, N. W. 

Washington, D. C. 
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IN THE DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 


LANDLORD-TENANT BRANCH 


NATHAN HABIB, Plaintiff 


vs. | L&T No. 60654-67 


ALLEN LEE 
428 11th St. S.E., Defendant 


| 
DEFENDANT'S AFFIDAVIT IN SUPPORT OF 
MOTION FOR TEMPORARY AND PERMANENT 
| 


RELIEF FROM JUDGMENT. 
| 


My name is Olen Lee. I Live at 428 llth St. 
S.E., in the District of Columbia. I a the defendant 
in this suit. Since March of this year I have rented 
this house from Mr. Nathan Habib. I live in this house 
with my wife, Carrie Mae, and our six children. 

I am employed full-time by the District of 
Columbia Department of Sanitation. My wife has a part- 
time job, working for the Department of Health, Education 


| 
and Welfare, from noon to 4 p.m. five days per week. 
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The first and only time we received any court 
papers from Mr. Habib, complaining about our being behind 
in our rent, was when we received LT 60654-67 Complaint 
for Possession of Real Estate, which summonsed us to 
Court on July 24, 1967 for non-payment of $115 for the 
period June 23 through July 23, 1967. Our month's rental 
payment is $120. 

On or about Friday, July 21 -- three days before 
I was to appear in Court -- I paid Mr. Habib part of the 
money for which he was suing. At that time, he told me 
that I would not have to appear in Court on the 24th. I 
therefore did not appear in Court on the 24th, because 
Mr. Habib had told me that that was all right. 

After the 24th of July, we continued to make 
rental payments. We also continued to make complaints to 
Mr. Habib because he had not kept his promises to repair 
our furnace and stove and make other necessary repairs 
in our house. 


We did not hear another word complaining or 


threatening about our non-payment of rent until Sunday, 


the 24th of September, when we received the note which 


is attached to my wife's affidavit. this note told us 
that we were being given 39 days notice to vacate. The 
next communication we had was with the man who identified 
himself as being from the U.S. Marshal's office; my wife's 
affidavit describes how he told us, on Tuesday, Sept. 26th, 
that we would have to move by Thursday. He said he didn't 


know anything about Mr. Habib's note. | 


The next word we had was on Wednesday or Thursday, 
when I tried unsuccessfully to discuss this with Mr. Habib. 
Then, on Friday, Sept. 29th, I found stuck in my door, when 
I returned from work, a notice that I would be evicted on 
Saturday, Sept. 39th. Then on secuneaye Mr. Habib and one 
of his men came to our house and asked if we had money. 


When we said no, they said we would be evicted. 


App. 13 


The first and only time we received any court 
papers from Mr. Habib, complaining about our being behind 
in our rent, was when we received LT 60654-67 Complaint 


for Possession of Real Estate, which summonsed us to 


Court on July 24, 1967 for non-payment of $115 for the 


period June 23 through July 23, 1967. Our month's rental 
payment is $120. 

On or about Friday, July 21 -- three days before 
I was to appear in Court -- I paid Mr. Habib part of the 
money for which he was suing. At that time, he told me 
that I would not have to appear in Court on the 24th. I 
therefore did not appear in Court on the 24th, because 
Mr. Habib had told me that that was all right. 

After the 24th of July, we continued to make 
rental payments. We also continued to make complaints to 
Mr. Habib because he had not kept his promises to repair 
our furnace and stove and make other necessary repairs 
in our house. 

We did not hear another word complaining or 
threatening about our non-payment of rent until Sunday, 


the 24th of September, when we received the note which 


is attached to my wife's affidavit. This note told us 
| 
| 
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| 


next communication we had was with the man who identified 
| 


himself as being from the U.S. Marshal's office; my wife's 
| 


affidavit describes how he told us, on Tuesday, Sept. 26th, 


that we would have to move by Thursday. He said he didn't 


know anything about Mr. Habib's note. 
| 


The next word we had was on Wednesday or Thursday, 


when I tried unsuccessfully to discuss this with Mr. Habib. 


Then, on Friday, Sept. 29th, I found stuck in my door, when 
I returned from work, a notice that I would be evicted on 
Saturday, Sept. 30th. Then on Saturday, Mr. Habib and one 


of his men came to our house and asked if we had money. 


When we said no, they said we would be evicted. 
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I, Olen Lee, having first been sworn according to law, 
do depose and say: I have read the foregoing affidavit, 


which consists of two pages in addition to this one, and 


it is true to the best of my knowledge. 


Subscribed and sworn to before me this lst day of October, 


1967. 


Notary Public, D.C. 


My Commission Expires 


App. 16 
IN THE DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 


LANDLORD-TENANT BRANCH 


NATHAN HABIB, Plaintiff 


vs. L&T No. 60654-67 


ALLEN LEE 
428 - llth St., S.E., Defendant 


| 
| 
TEMPORARY AND PERMANENT RELIEF FROM JUDGMENT. 


AFFIDAVIT IN SUPPORT OF MOTION FOR 


My name is Carrie Mae Lee. I am the wife of Olen Lee, 
defendant in this suit. I have read my husband's Affidavit, 
which is true to the best of my knowledzge, information and 
belief. I also submit this Affidavit in support of our Motion 


for Relief from Judgment. 


On Sunday, Sept. 24, 1967, around 2:10 a.m., Mr. Nathan 


Habib came to our house and gave me a note. The note is attached 
to this Affidavit. The note reads: | 
To: Mr. Allen Lee | 9/24/67 

From: Nathan Habib 
This is to give you 30 days notice to quit and 
vacate the premises at 428 - 11 St., S.E. You are no 
longer fit to be my tenant. | 
| 
N. Habib 


When Mr. Habib told us we were "no longer welcome in this house," 
a . : | ~ 


~ i 
. +. oe 


we thought that we would have 30 days in which to find a new home. 
| 
Then, on Tuesday, a man came to our nouse and identified himself 


as being from the U.S. Marshal's: office. He said that we would 


App. 17 
have to move on Thursday. When I showed him Mr. Habib's note, 


he said he didn't know anything about it, and that my husband should 


contact Mr. Habib. The man wrote Mr. Habib's telephone numbers 
on the back of the note Mr. Habib had given to us. 

Then, as my husband says in his affidavit, we received the 
notice that we would be evicted on Saturday, September 30, and Mr. 


Habib and his man came to our house. 


I, Carrie 'Mae Lee, having first been sworn according to law, do 
depose and say: I have read the foregoing Affidavit, and it is 


true to the best of my knowledge. 


Carrie Mae Lee 


Subseribed and sworn to before me this lst day of October, 1967. 


Notary Public, D.C. 


My Commission expires 6/30/68 


Mr. Allen Lee 


Nathan Habib 


This is to give you 30 days 
| 


| 
notice to quit and vacate the premises 


at 428 11 St., S.E. You are no longer 


fit to be my tenant. 


N. Habib 


DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 
NATHAN HABIB ) 
Plaintifr 


APFIDAVIT 


DISTRICT OF COLUMBIA, ss: 

Nathan Ha>ibd, first being duly sworn, deposes and says 
that he is the plaintiff herein; wherein the defendant is the 
tenant of premises 428 - 11° Street, S. E., which the defen- 
Gant occupies under a written tenancy agreement at 425.00:: 
per month, peyable in advance, on the 23rd day of each and 
wvery month] Said agreement being dated March 23rd, 1967, 
and the same is not, as sworn to by the defendant, at the 
rate of $120.CO a month. 

This affiant says that on, to-wit: July 10%, 1967, he 
requested his attorney to file the complaint herein, for none 
payment of rent, at which time there was $142.50 rent due to 
duly 23rd, 1967, representing $135.00 rent and $7.50 costs. 

He Geniest that the defendant paid any sums on account of rent 
on duly 21st, 1967, but states that on July 23rd, 1967, with 
the accrual cf an additional months rent there was due $267.7 
on which the defendant, on July 24%, 1967, paid $30.00, and 

on August 12, 1967, paid an additional $50.00, leaving $207.9C 
unpaid to August 25rd, 1967. This plaintiff denies that he 


informed the defendant not to appear in Court on July 24%, 
1967, but states that the aforesaid $30.00 paid by the 
defendant on July 24%, 1967, leaving unpaid and due 237.50, 
gaid sum of $30.00 was paid after the case was called on that 
date at 9:30 a.m. This plaintiff further gays that no 


discussions were had requesting any repairs to the furnace 


or the stove or other "necessary mepe lest 
This affiant states that the defendant continually 
pleaded with him to be lenient in the request for payment 
of rant. On August 23rd, 1967, with the accrual of an eddie 
tional months rent the sam of $332.50 was due and on August 
26%, 1967, $70.00 wes paid and on Septeuber 9%, 1967, $50.00 
was paid, leaving a balance due of $212.50, and since this 
last wentioned dated no further sum has oa paid. On 
September 25rd, i967, an additional months rent became due, 
waking a total of $332.50 unpaid. ‘This affiant stetes that 
the defendets has promissed, after making men eall that he 
would pay $50.00 on account ofsaid rent on or before Septene 
ber 350, 1967, and contacted Miss Wilkins, through whon he 
wade the sane promise, but which he did not keep. This 
affiant further states that because of the defendant's many 
promises, which he continually broke, and Sacaties the rent 
was falling further in arrears, he gave to the defendant a 
notice to vacate on September 24%, 1967, but he did not, 
in any manner, forgive any rent due. 


Subscribed and sworn, to before me, this day of Ostober, 1967. 


° Cc e e 


CERTIFICATE OF SERVICE 
Copy of the foregoing wailed to Mrs. Florence Wagnan 
Roisuan, Attorney for Defendant, by U. S. Mail, postage pre- 
prepaid, 416 - 5% Street, N. v., this | jay of October, 
1967/ 


Yerman Miller 
421 _ 4a Street, N. Wes 
Attorney for ‘the Plaintiff 
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| 
Introductory Statement 


The American Civil Liberties Union Fund is a private 
non-partisan organization engaged in defending and advancing 
the cause of civil liberties. We file this brief because we 
believe that this appeal raises serious issues relating to 


the rights of indigent litigants in the District of Columbia 


Court of General Sessions. 


Statement of Issues Presented and Statement of the Case 

The Amicus Curiae adopts the Statement of Issues 
Presented and Statement of the Case set forth by appellant. 
This brief shall be limited, however, to a discussion of 
the issue relating to the right of an indigent defendant to 
be provided with a free copy of the transcript of proceed- 
ings before the trial court when he appeals from a final 
judgment against him. 

Argument 


I. An Indigent Appellant In a Civil 
Case Has a Constitutional Right 
To Be Provided With a Free Tran- 
script or an Equally Effective 


Means of Presenting This Appeal 
A. The Right to a Transcript in Criminal Cases 


Is Well Established. 
The law is clear that an indigent appellant in a 
State criminal proceeding has a constitutional right to be 
provided with a free transcript of his trial or the practi- 
cal equivalent thereof. Draper v. United States, 372 U.S. 487 
(1963); Eskridge v. Washington State Board of Prison Terms 
and Paroles, 357 U.S. 214 (1958); Griffin v. Illinois, 351 


U.S. 12 (1956). As the Supreme Court stated in Draper 


(372 U.S. at 496) 


In all cases the duty of the State is to provide 


the indigent as adequate and effective an appel- 
late review as that given appellants with funds -- 


the State must provide the indigent defendant with 

means of presenting his contentions to the appellate 

court which are as good as those available to a 

nonindigent defendant with similar contentions. 

In cases arising in courts created by Congress a 
similar rule has been announced, although the rule has been 
based upon the supervisory authority of the appellate courts 
and not directly upon the Constitution. In Hardy v. United 
States, 375 U.S. 277 (1964) the Supreme Court held that 
where an indigent is represented on appeal by an attorney 
different from his trial counsel he is entitled to a complete 


transcript of the trial. The Hardy rule was made applicable 


to cases arising in the U.S. Branch of the District of Col- 


umbia Court of General Sessions in Tate and Edelin v. United 
States, 123 U.S. App. D.C. 261, 359 F.2d 245 (1966). 

Although appellant's counsel on his appeal to the 
DCCA was the same attorney who represented him in the trial 
court, we believe the rationales of Draper, kridge, Griffin 
and Hardy compel the conclusion that an ee in this 


situation should be provided with a transcript. 
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U.S. 12 (1956). As the Supreme Court stated in Draper 


(372 U.S. at 496) 


In all cases the duty of the State|is to provide 
the indigent as adequate and effective an appel- 
late review as that given appellants with funds -- 
the State must provide the indigent defendant with 
means of presenting his contentions to the appellate 
court which are as good as those ayailable to a 
nonindigent defendant with similar! contentions. 

| 
In cases arising in courts created | by Congress a 


similar rule has been announced, although the rule has been 
based upon the supervisory authority of the appellate courts 
and not directly upon the Constitution. In Hardy v. United 
States, 375 U.S. 277 (1964) the Supreme Court held that 


| 
where an indigent is represented on appeal by an attorney 


| 
different from his trial counsel he is entitled to a complete 


transcript of the trial. The Hardy rule was made applicable 
| 


to cases arising in the U.S. Branch of the District of Col- 
umbia Court of General Sessions in Tate and Edelin v. United 
States, 123 U.S. App. D.C. 261, 359 F.2d 245 (1966). 

Although appellant's counsel on his appeal to the 
DCCA was the same attorney who represented him in the trial 
court, we believe the rationales of Draper, Eskridge, Griffin 
and Hardy compel the conclusion that an appellant in this 


| 
situation should be provided with a transcript. 


The underlying rationale of these cases is a poten- 
tial and simple one: A litigant who can afford to purchase 
a transcript of his trial has a better means of presenting 
his appeal, and thus a better chance of success, than one 
who cannot afford a transcript. To deny an indigent defen- 
dant in a criminal case an equal opportunity for success 
solely because of his indigency is to create a discrimina- 
tion that clearly violates the concept that all citizens 
are entitled to equal protection of the laws. 

B. The Principle of Equal Protection is 

Equally Applicable in Civil and 
Criminal Cases. 

Although the right-to-transcript cases that are 
discussed above deal with the rights of indigent defendants 
in eriminal cases, no rational distinction can be drawn 
between civil and criminal cases in this respect. 

The fundamental principle that is embodied in such 
cases as Griffin, Eskridge, Draper, Hardy and Tate and Edelin, 
as well as in Gideon v. Wainwright, 372 U.S. 335 (1963) is 
that the constitutional guarantees of due process and equal 
protection call for procedures that do not permit discrimina- 


tion between persons on the basis of their ability to bear 


the costs of litigation. The potential for such discrimination 


is as present in a case in which a landlord seeks to invoke 
| 
the powers and processes of a court to evict a tenant from 
an apartment as it is in a case in which a prosecutor seeks 
to imprison a person charged with a crime. 


Criminal cases cammat be distinguished simply be- 


cause the state is the plaintiff. The unconstitutional 
| 

discrimination that was discussed in Draper, Eskridge and 
| 

Griffin was not discrimination emanating from or caused by 


the prosecution; it was discrimination inherent in the pro- 
| 


cedures prescribed by the state for the forum. 


The lack of significant distinction between civil 


and criminal cases in this respect is particularly clear 


in a case such as this where a private plaintiff seeks 


forcible action by the state -- the eviction of a man from 


| 
his home. While the Amicus Curiae is of the opinion that 
any indigent appellant has a right to a free transcript -- 
*/ 
whether he was a plaintiff or a defendant in the trial court 


-- the situation of a defendant in a case in which the very 


*/ The Court need not, of course, decide in this case whether 


an indigent plaintiff-appellant would have the Same rights as 
an indigent defendant-appellant, or whether distinctions can 
be drawn between actions for damages and actions for forcible 
relief, such as ejectment. | 


purpose of the action is to invoke the physical force of 
the government against a private individual is particularly 
compelling. 


II. A "Statement of Proceedings" Cannot Be A 
Sufficient Substitute For A Transcript 


It may be argued that an indigent-appellant has an 
equally effective means of presenting his case on appeal 
by using the Statement of Proceedings and Evidence pre- 
scribed' in the rules of the DCCA. For the convenience of 
the Court we have set out in the appendix hereto those 
portions of the rules of the DCCA relating to the Statement 
of Proceedings and Evidence. In our view this procedure 
can never be a constitutionally sufficient substitute for 
a transcript in a criminal case, for the following reasons 
among others: 

1. The value of the Statement depends upon the 
accuracy and completeness of trial counsel's notes and his 
ability to remember testimony. To the extent he has failed 
to or has been unable in the heat of a hearing in the trial 


court to reflect testimony completely or accurately his 


client will be less able to secure effective review. 


| 
| 
= 7s | 
| 
| 


| 
2. The Statement provides only a paraphrase 


of testimony in narrative form. Not only can important 


nuances and shadings of meaning be lost, but the reviewing 
court is not given the opportunity to relate such para- 


phrased testimony to the complete context jin which it was 


given or to the precise questions that elicited it. Thus, 


where anything more refined than a broad or generalized 


statement of testimony is required, this procedure will 


handicap the indigent appellant. 


3. The Statement of Proceedings and Evidence 
must be submitted to and approved by the trial judge. But 


there is little reason to believe that the notes or memory 
| 
of the trial judge will be more accurate or complete than 


those of the defendant's own attorney -- particularly in 
y | 
| 


view of the extremely heavy caseload carried by General 
| 
Sessions judges. | 
| 
More important is the fact that this requirement 


may well give rise to a serious conflict of interest. For 


example, in a case in which there is an issue relating to 
| 
the propriety or prejudicial effect of remarks made by the 


| 
trial judge during trial, he is in a position to temper or 


moderate the complaint against him simply by withholding ap- 
proval of the Statement. Moreover, an active practitioner 
in the Court of General Sessions might find it awkward at 
the least to ask a judge before whom he appears regularly 
to approve the text of a Statement that reflects upon the 
judge's own conduct. - 

Even where the judge's conduct is not in question his 
rulings or decisions will certainly be an issue. Counsel 
for the would-be appellant will naturally be attempting to 
restate testimony in a way that will support his contentions 
on appeal. He is thus placed in an adversary position with 
respect to the trial judge, whose notes or memory reflect 
the evidence to be somewhat different and who may be con- 
sciously or unconsciously motivated by a desire to protect . 
himself from reversal on appeal. Because Rule 25(b) of the 
DCCA*s rules provides that the trial judge shall "setrle”™ 
any objections raised to a Statement of Proceedings and Evi- 
dence, the inevitable tendency must be to reach compromises 
on such Statements. 

This Court has already recognized the shortcomings 


of the Statement of Proceedings as an appellate Procedure. 


In Tate and Edelin, supra, the Court noted, with respect to 


this procedure (359 F.2d at 255): 


Such a system of review has inherent disadvantages 

in terms of providing an accurate record of pro- 
ceedings below, as was recognized! by the Municipal 
Court of Appeals itself in Premier Poultry Co. v. 

Wm Bornstein & Sons, Inc., 61 A.2d 632, 633. There 
may therefore be problems as to ei extent this pro- 
cedure satisfies the constitutional requirement that 
in the absence of a transcript the appellate court 
must be provided with a “picture” |of trial proceed- 
ings reasonably equal to-that provided by a transcript. 


In short, while there may be oterctie means of pre- 
*/ 
senting an appeal without use of a written transcript , the 
Statement of Proceedings and Evidence Fai aot such a means in 
| 


any case involving a dispute of fact. 


Conclusion 


Cases decided by this Court and by the Supreme Court 


in recent years have made extremely significant progress in 


equalizing the opportunities for indigents and non-indigents 
| 


to obtain justice. The basic consideration that underlies 


| 
all these cases is that a person should not be denied a full 


*/ It is possible, for example, that if electronic recording 
devices were used to preserve testimony, and such recordings 
were available to the parties through the Clerk's Office, 
counsel would have an adequate means of preparing an appeal 
and presenting relevant testimony to the SSS court at 
minimal expense. : 


and meaningful opportunity to vindicate his rights through 
| 


our judicial processes simply because of his poverty. This 


| 
consideration has particular importance in cases where the 
| 


indigent is a defendant and the power of government is being 


brought to bear against him, whether in a|criminal or civil 


| 
context. | 
| 


This case offers an opportunity for this Court to 
make clear that our system of justice cannot tolerate the 
establishment of a category of second-class litigants, and 
that poverty is an y~acceptable basis for denying an appel- 
lant a full and effective opportunity to present his case 
on appeal. | 

spectfully submitted, 


Da 


(Jorn D. Hawke, Jr. 

\A229 19th Street, N.W. 
Attorney for the American 
Civil Liberties Union Fund, 
Amicus Curiae 


APPENDIX 


RULE 21 
RECORD IN APPEALS OF RIGHT 
The record in appeals of right shall be prepared by the clerk 
of the trial court, and shall always include the following, unless 
an agreed statement is filed under Rule 26: 
* : 7 < . * 
( The statement of proceedings and evidence, if any; or, 
in lieu thereof, one copy of the reporter's transcript, 


as provided in Rule 23(c). 


* * 


RULE 23 


STATEMENT OF PROCEEDINGS AND EVIDENCE; 
REPORTER'S TRANSCRIPT 


(a) The statement of proceedings and evidence shall include 
only such portion of the proceedings and evidence as is necessary 
fully and clearly to present the rulings of the trial court in 
which error is claimed. 


(b) The testimony of witnesses shall be stated in narrative 
- form, except that if either party desires it, and the trial court 
so directs or approves, any part of the testimony shall be stated 
in question and answer form. If error is claimed in the court's 
charge to the jury, the entire charge or its substance shall be 
included in the statement. 


(c) In cases where the proceedings and evidence in the trial 
court have been stenographically reported, any party may in his 
designation of record include, and file in the trial court, one 
copy of the reporter’s transcript, in lieu of a statement of pro- 
_ ceedings and evidence. ; 


RULE 24 


OBJECTIONS TO STATEMENT OF PROCEEDINGS 
AND EVIDENCE OR TO REPORTER'S TRANSCRIPT 
Any party objecting to the accuracy or sufficiency of a 

statement of proceedings and evidence, or a reporter's transcript 
[if one be filed under Rule 23(c)], may, within the time prescribed 
in Rule 27(j), file objections and proposed amendments, specifying 
particularly the parts to which objection is made and the point 

at which proposed amendments are to be inserted. 


"RULE 25 


APPROVAL OF STATEMENT OF PROCEEDINGS AND EVIDENCE; 
REPORTER'S TRANSCRIPT 
(a) All statements of proceedings and evidence shall be 
submitted to and approved by the trial court. 


(b) No such approval shall be required of reporter's 
transcripts to which no objection has been made. Objection, 
if made, shall be settled by the trial court. 


| 
CERTIFICATE OF SERVICE 


I, John D. Hawke, Jr., a member of the Bar of this 


Court, hereby certify that I have, this 12th day of December 
1968, served copies of the foregoing Motion for Leave to 
File Brief Amicus Curiae and brief of the American Civil 
Liberties Union Fund as Amicus Curiae, Hy mailing copies 


thereof by first class mail, postage prepaid, to Florence 
- | 
W. Roisman, 416-5th Street, N. W., Washington, D. C., 
| 
Attorney for Appellant, and to Herman Miller, Esq., 421-9th 
| 


Street, N. W., Washington, D. C., Attorney for Appellee. 
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